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ORAL ARGUMENT REQUESTED
Appellees request oral argument because of the important issues on appeal.
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Respondent/Appellee: United States of America, Department of Interior, Bureau
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JURISDICTIONAL STATEMENT
Appellees ("Petitioners") agree with Appellants' ("Objectors") statement that this
Court has jurisdiction over this appeal under Utah Code Ann. § 78A-4-103(2)(j) and the
Utah Supreme Court's December 1, 2010 Order transferring this appeal to this Court.
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
Issue #1: Whether, as a matter of law, Objectors have traditional standing to object to
the Proposed Determination ("PD") based on their Salt Lake Valley ground water rights.
Standard of Review: The issue of standing was decided on summary judgment, which
shall be entered when "there is no genuine issue as to any material fact and . . . the
moving party is entitled to a judgment as a matter of law." Utah R. Civ. P. 56(c); E.g.,
Cedar Mountain Envtl, Inc. v. Tooele Cty., 2009 UT 48, \ 7, 214 P.3d 95. This Court
reviews the lower court's grant of summary judgment on standing "for correctness,
affording deference for 'factual determinations that bear upon the question of standing/
but minimal deference to the district court's application of the facts to the law." Cedar
Mountain Envtl, 2009 UT 48, \ 7 (citations omitted).
Issue #2: Whether, as a matter of law, Objectors have traditional standing to object to
the PD based on their ownership of shares in non-profit mutual water companies with
rights to divert surface water from Utah Lake.
Standard of Review: Same as above.
Issue #3: Whether, as a matter of law, Objectors have alternative standing to object to
the PD based on their status (or lack thereof) as "appropriate parties," the fact that the PD
only confirms long-held precedent, does not allow for actual reuse of SVP return flows,
xii
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and Objectors' concerns are better addressed in the State Engineer's administrative
process on the pending SVP return flow applications.
Standard of Review: Same as above.
Issue #4: Whether, as a matter of law, Objectors have standing to object to the PD based
on the "interested [petitioner]" language or "direct interest" or "water users on the
system" notification requirements of Utah Code Ann. § 73-4-24.
Standard of Review: Same as above.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Ann. §§ 73-3-7, -8(1) and 73-4-24, -11(2) are attached as Addendum
A.
STATEMENT OF THE CASE
A,

Nature of the Case.
This case concerns the Utah State Engineer's 2009 PD1 supporting the recapture

and reuse of transbasin "import" (a/k/a "foreign") water present in Utah Lake due to the
operation of the Strawberry Valley Project ("SVP"). The SVP is a federal reclamation
project built in the early 1900s to divert, store, and transport water from tributaries of the
Strawberry River to the Wasatch Front. Import or foreign water is that water which
would not be present in a given hydrologic basin but for the acts of man.

1

The full title is the "Proposed Determination and Recommendation of the Rights to the
Use of Return Flow from Water Imported from the Uinta Basin to Utah Valley by the
Strawberry Valley Project." The PD (R. 1891-92) is attached to Appellants' Brief as
Addendum D.

xiii
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The State Engineer administers the waters of the State. By approval of the State
Engineer, the two other federal reclamation projects associated with Utah Lake, namely
the Central Utah Project ("CUP") and the Provo River Project ("PRP"), recapture and
reuse the foreign waters developed by those Projects by "exchanging" those waters for
water diverted and stored upstream of Utah Lake. The reuse of foreign water return
flows by exchange is a key component of the public water supplies collected and
delivered by the PRP and the CUP. The PRP has been reusing its foreign water return
flows since the early 1960s. The CUP has been doing so since roughly the 1990s. In
1997, Petitioners applied to do much the same thing on those foreign waters developed
by the SVP.2 This exchange application is still pending before the Utah State Engineer.
In its 2006 SWUA v U.S. (Utah) decision,3 the Utah Supreme Court remanded the
issue of whether Petitioners could reuse the SVP foreign water return flows by exchange
back to the Third District Court (Toomey). The issue was before the lower court on
Petitioners' petition filed under Utah Code Ann. § 73-4-24 ("Section 24") as part of the
ongoing Utah Lake - Jordan River Water Right General Adjudication.

Section 24

provides a simple and common-sense process for interlocutory resolution of isolated
disputes among fewer than all the parties within an ongoing water rights general
adjudication. Under the general adjudication statute, the State Engineer then issued his

2

See Exchange Application E3760, filed December 12, 1997. A copy of E3760 is
attached as Addendum B.
3
In Re Uintah Basin, 2006 UT 19, 133 P.3d 410, referred to herein as "SWUA v. U.S.
(Utah)". The companion federal district court case Strawberry Water Users Ass Vz. v.
United States, 2006 WL 538933 (D. Utah), attached hereto as Addendum C, is referred to
herein as "SWUA v. US (Fed.)".
xiv
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PD supporting the recapture and reuse of SVP foreign water return flows. The PD cites
to the administrative precedent on the PRP and CUP, requires sound annual hydrological
study and accounting of return flow availability in Utah Lake and, above all, requires
compliance with Utah water law and State Engineer administration.
B.

Course of Proceedings.
After notice of the PD was mailed to more than 10,000 water right holders and

was repeatedly advertised in nearly all local newspapers, only 2 objectors appeared Appellants South Farm, LLC and Magna Water District. Objectors5 Objection to the PD
was based on a forecast of general concerns including, a "potential" impairment of their
Salt Lake Valley groundwater rights if the State Engineer somehow miscalculates the
available SVP return flows allowing for a withdrawal of more water from the Utah Lake
basin than the SVP introduced that year, potential liability for interfering with reuse of
SVP return flows, and future unknown administration costs bome by local water users
and the State Engineer on possible future water right applications.
As demonstrated to the lower court, Objectors' Salt Lake Valley groundwater
rights are not hydrologically connected to the surface water of Utah Lake and, as a matter
of law, they have no right or claim to any foreign water in the Utah Lake drainage.
Objectors presented no evidence or law to the lower court to controvert these key points.
In other words, based on undisputed facts, Objectors had no prospect of harm or interests
in the matter before the Court. Objectors then offered their shares in Utah Lake nonprofit water companies as their nexus of interest. But, as a matter of law7, those claims, if
any, belonged to the water companies who did not object to the PD, presumably because
xv
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their water rights are protected from interference by among other things, their early
priority dates, two turn of the century (1901 and 1908) water right judicial decrees, the
1992 Utah Lake Management Plan, and the enforcement powers of the State Engineer as
administrator of water rights statewide.
C.

Disposition in the Lower Court.
After the conclusion of fact discovery related to standing, Petitioners moved for

summary judgment arguing that Objectors had no standing in this matter. The lower
court agreed, finding that Objectors had not put forward the requisite demonstration of
evidence supporting standing. The lower court found that Objectors had no standing as a
matter of law on "traditional", "alternative", or "statutory" grounds. It is from the lower
court's order that Objectors now appeal.
STATEMENT OF FACTS
Reuse of SVP Foreign Water Return Flows
Based on 64,400 acre-feet ("AF")4 of transbasin import water and study of the
return flow water available in the Utah Lake basin from the SVP, Petitioners filed their
exchange application (E3760) on December 12, 1997 with the Utah Division of Water
Rights. (R. 2032-33, 2061-72.) [E3760] Under E3760, Petitioners seek to divert and
beneficially reuse up to 15,600 AF of SVP import water return flow from underground
and surface sources in Southeast Utah County. (Id.)

4

An acre-foot is 325,851 gallons of wrater. It is historically understood to be roughly the
amount of water necessary to serve the annual indoor and outdoor uses of a single family
home on a quarter-acre lot.
xvi
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The Provo River Water Users Association ("PRWUA"), the local sponsor of the
PRP5 the Central Utah Water Conservancy District ("CUWCD"), the local sponsor of the
CUP, and the United States Bureau of Reclamation timely filed protests with the Utah
State Engineer's office on E3760, stating a host of concerns, including the surface levels
of Utah Lake. (R. 2033? 2074-2084.) Neither Objector protested E3760. (R. 2033.)
E3760 is still pending. (Id.)
On December 4, 1997, 8 days before Petitioners filed E3760, the United States
filed Application to Appropriate A71269 (55-9271) to appropriate 49,200 AF of SVP
return flows. (R. 2295-96.) A71269 is still pending as well. (R. 2562.)
CUP and PRP Reuse of Project Import Water Return Flows
The PRP recaptures and reuses up to 17,410 AF of import water present in the
Utah Lake drainage from transbasin diversions off the Duchesne River and Weber River
systems under approved application A12144 (Water Right No. 55-262). (R. 2075.) The
CUP recaptures and reuses those transbasin import waters present in Utah Lake by
exchange as well under approved exchange application E399 (Water Right No. 55-8507)
covering 35,000 AF. (R. 2082, 1925-26.)
Utah Lake and the Utah Lake Management Plan
Although Utah Lake is a naturally occurring body of water, it is controlled to a
certain extent by radial arm gates, like a reservoir. Its management comes at the hands of
the Utah State Engineer and river commissioners. (R. 2090-92.) There is over 710,000
AF of storage in Utah Lake. (R. 2093, 2098.) Careful hydrologic modeling of Utah Lake

xvii
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is critical to an understanding of Lake operation, water levels, and the water storage and
diversion rights therein. (R. 2090-93.)
In an effort to clarify the rights in Utah Lake and better manage water distribution
in the Utah Lake drainage basin, the Utah State Engineer issued the Interim Water
Distribution Plan for the Utah Lake Drainage Basin, dated November 1, 1992, as
amended December 1993 ("Utah Lake Management Plan"), attached as Addendum D.
(R. 2090-2111.)
As indicated in the Utah Lake Management Plan "there are a number of major
transbasin diversions into the Utah Lake drainage which need to be better regulated.
Diversions between the basins or subbasins presently total over 300,000 AF annually."
(R. 2092.) The Utah Lake Management Plan provides:
There have been a number of requests made of the State Engineer in recent
years to make decisions on matters which significantly effect water
distribution in the Utah Lake drainage basin. After reviewing this matter, it
appears that some direction is needed to better clarify the relationship
between water rights in the basin; particularly between storage rights in
Utah Lake and storage rights on upstream tributaries. The State Engineer
believes that in order for the river commissioners to properly administer the
numerous diversions, the extent of the rights and their relationship, one
with another, needs to be fully understood by everyone involved. (R.
2092.)
The Utah Lake Management Plan further provides:
Transbasin diversions (imported water) into the Utah Lake drainage will be
administered in accordance with their individual water rights. (R. 2093.)
The Utah Lake Management Plan details the storage rights in Utah Lake as
defined in the two relevant water rights judicial decrees (the 1901 Morse Decree and
1909 Booth Decree) and the Welby Jacob change applications. (R. 2097-100.)
xvm
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The Utah Lake Management Plan details the relationship of the primary and
secondary storage rights in Utah Lake and the upstream reservoir storage. (R. 2100-01.)
In this regard, the Utah Lake Management Plan states:
The State Engineer has studied the historical practices and the w ater supply
conditions in the basin. From these studies, it appears that adequate
safeguards can be developed to allow upstream reservoirs to divert and
store water during most periods of time without impairing prior water
rights. However, these safeguards generally require that predictions of the
total water supply be made early in the year. Predicting whether the rights
in Utah Lake will receive their full annual diversion requirement is difficult
early in the year. As the year progresses, and the water supply conditions
become more apparent, these predictions can be made with a higher degree
of confidence. In order to allow later priority upstream rights to store
water, criteria are needed to determine when the rights in Utah Lake will
likely be satisfied. Until the prior storage rights in Utah Lake are satisfied,
water stored upstream will be held as system storage, subject to call by
water rights in Utah Lake. Also provisions to replace or exchange water to
Utah Lake during drought periods to allow storage upstream will be
considered.
Applying the following guidelines will insure with a high degree to
certainty that the rights in Utah Lake will be satisfied. These guidelines
dictate when upstream reservoirs can convert their system storage to what
is referred to as priority storage.
(R.2101.)
The Utah Lake Management Plan sets forth detailed distribution guidelines "in
order to maximize the beneficial use of the water and still protect prior rights." (R.2101.)
The Utah Lake Management Plan further addresses the requirement of "improved record
keeping of import water and enhancing the communication between the five river
commissioners who are affected by this [Utah Lake Management] Plan." (R.2104.)
The Utah Lake Management Plan further reads with respect to the administration
of exchange applications the following:
xix
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The administration of exchange applications is another important
distribution issue. The basic purpose of exchange applications is to
facilitate distribution. Under such an application a water user is required to
measure the quantity of water released to a stream and then a like quantity
can be diverted at another location. In regulating exchange applications,
the State Engineer attempts to have releases and subsequent diversions
occur as concurrently as possible to ensure that other water rights are not
adversely affected. Some exchange applications involve waters from more
than one distribution system. In such cases, the State Engineer needs to
establish lines of authority and/or coordination between the river
commissioners.
The State Engineer has reviewed the water rights covering the transbasin
diversions into and out of the basin. Nearly all of these water rights are
certificated and the rights are generally well defined. Thus, the major issue
regarding transbasin diversions is to implement better accounting
procedures. (R.2104-05.)
Further, the Utah Lake Management Plan requires that:
In regulating exchange applications, they will be administered as closely to
a concurrent release and diversion basis as is feasible. Under no
circumstances will deficits or credits be allowed to be carried over from
year to year. (R. 2105.)
In December 1993, the Utah Lake Management Plan was amended such that:
1. Reporting on transbasin imports, reservoir releases, and return flow
credits.
Each water user must report to the commissioner the water rights under
which the water is being imported, released, or spilled and its destination.
If more than one right is involved the water user must report the quantity or
proportion to each. Reports must be made prior to or concurrent with
imports, releases, or spills. Any changes in quantities, water rights, or
destination must be reported within one day of such occurrences.
Water users desiring to claim return flow credits in Utah Lake must submit
and annual report to the State Engineer prior to November 1 stating the
amount of credit claimed, the water rights involved, and the basis for the
amount of credit claimed. (R. 21-8.)

xx
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The Proposed Determination
The State Engineer issued the PD on April 14, 2009.

(R. 1892.)

The PD

recognizes the nature of import water as "that which is not naturally tributary to the
import basin and the importer has the right at any time to cease importation." (R. 1891.)
The PD specifically requires the use of SVP return flows to be in accordance with Utah
water law, including the requirement that beneficial use is the basis, measure, and limit of
the right and that the return flows are subject to the laws governing the appropriation of
water in Utah and subject to administration by the State Engineer. (R. 1891-92.) In
accordance with the Utah Lake Management Plan, the State Engineer has required annual
documentation and quantification of the claims to return flow in Utah Lake on an annual
basis. (R. 1891.) This "administrative practice" is specifically referenced in the PD.
(Id.) Further, the PD requires that applicants establish that return flow is attributable to
the imported water, and account for the quantity of imported water return flow in the
Utah Lake drainage. (R. 1891-92.) Further, rights to return flow of imported SVP water
are subject to demonstration of quantity and location of that return flow using
engineering and hydrologic analysis acceptable to the State Engineer., including an
accounting of the quantity of the return flow each year. (R. 1892.)
Objection to the Proposed Determination
Objectors filed their Objection on July 13, 2009. (R. 1916.) In sum, Objectors
assert that:
Ultimately, adoption of the Proposed Determination would harm objectors
and the other typical water right holders in the Jordan River drainage by
creating a significant risk of impairment through miscalculation of return
xxi
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flows, by increasing the costs of protecting against such impairment, and by
imposing an imaginary barrier to the full beneficial use of Utah's precious
water resources. (R. 1915.)
Objectors' Water Rights
In the Objection, Magna Water lists its water rights as 59-1226, 59-1228, 59-1285,
59-1286, 59-1288, 59-1289, 59-1295, 59-1679, 59-1709, 59-1833, 59-2504, 59-2506, 592507, 59-2509, 59-2510, and 59-2512. (R. 1907.) South Farm lists its water rights as 591197 and 59-5392. (R. 1908.)
In discovery, both Objectors conceded that "all information relating to the current
place of use, current points of diversion, quantity of diversion allowed, and priority dates
is publicly available [. . .] and on file with the Utah Division of Water Rights
("Division"), which are also available on line via the Division's website at
http://www.waterrights.utah.gOv//." (R. 2115, 2130.) According to the Utah Division of
Water Right records, Objectors' water rights are limited to groundwater wells located in
the west quadrants of the Salt Lake Valley. (R. 2145-2178.) (Declaration of Jim Riley,
P.E. and maps, attached as Addendum E; Affidavit of Kent L. Jones, P.E., Utah State
Engineer and exhibits attached as Addendum F.) Specifically, Objectors' water rights do
not include surface water diversions from either Utah Lake or the Jordan River. (Id.)
Objectors' ground water wells are located more than 10 miles from Utah Lake and
separated by Traverse Ridge. (Id.) Objectors' ground water wells are recharged from the
east slope of the Oquirrh Mountains. (Id.) Objectors' ground water wells are up-gradient
from the Jordan River; therefore, a deficit in Jordan River flow would not cause
impairment of the wells. (R. 2164.)
xxii
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Neither Objectors are "aware of any instance in which diversion of water under
any of the foregoing water rights has been reduced by the Utah State Engineer based on
the level of Utah Lake." (R. 2116, 2131.) Further, the Objectors' water rights "are not
known to be administered based on the priority dates of surface water rights in Utah
Lake." (R. 2117, 2132.) None of the Objectors' water rights "have a direct call on Utah
Lake surface water, or a call on the surface waters of a tributary to Utah Lake or surface
waters of the Jordan River." (R.2118, 2133.)
Both Objectors admitted that none of their water rights have a direct call on
surface water directly from Utah Lake, that none of the water rights have ever been
administered based on the priority of Utah Lake surface water rights, and that none of
their water rights have ever been reduced based on the level of surface water in Utah
Lake. (R. 2123-25, 2139-41.)
In sum, "Objectors' ground water rights with wells located on the west side of Salt
Lake County are up-gradient from the Jordan River, are not affected by the surface water
levels in Utah Lake or the Jordan River, and have no call on or hydrologic connection to
the surface water of Utah Lake . . . ." (R. 2617, ^ b.)
Objectors' Shares in Water Companies
South Farm owns 65.5 shares in the East Jordan Irrigation Company, 41.5 shares
in the South Jordan Canal Company, 115 shares in the Utah Lake Distributing Company,
and 949 shares in the Welby-Jacob Water Users Company. (R.2296.) East Jordan
Irrigation Company, South Jordan Canal Company, and Utah Lake Distributing
Company, and their "primary" and "secondary" Utah Lake storage water rights with 1870
xxiii
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and 1908 priority dates are referenced and protected under the Utah Lake Management
Plan. (R. 2099-100, 2103-04.) Furthermore, the Welby-Jacob Water Users Company
Exchanges are specifically addressed and protected in the Utah Lake Management Plan.
(R. 2096-97.)
Magna Water District owns 170 shares in Utah and Salt Lake Canal Company.
(R. 2296.) Utah and Salt Lake Canal Company and its "primary" Utah Lake storage
water rights with an 1870 priority date are referenced and protected under the Utah Lake
Management Plan. (R. 2099-100, 2103-04.) Utah and Salt Lake Canal Company, East
Jordan Irrigation Company, South Jordan Canal Company, Utah Lake Distributing
Company, and Welby-Jacob Water Users Company divert surface waters from Utah Lake
at the Turner Dam (approximately 6 miles north of Jordan River outlet from Utah Lake)
and the Utah Lake Pumping Plant. (R. 2296.)
These companies' rights to so divert Utah Lake surface water in relation to
approved and future reclamation project exchange applications and the prospects and
impacts of long-term drought are specifically addressed in the Utah Lake Management
Plan. (R. 2099-2105.) None of the water companies in which Objectors own shares filed
an objection to the PD. Neither did any other shareholder in these companies.
SUMMARY OF ARGUMENT
Objectors lack standing to contest the PD for a number of reasons. First, under
"traditional standing" tests, they have no "direct" or "particularized" interest in the PD,
and cannot show a "reasonable probability" of a "distinct and palpable" harm to their
water rights.

The Objectors' water rights are exclusively from ground water wells
xxiv
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located in western Salt Lake County, more than 10 miles north of Utah Lake. By their
own admissions and the testimony of the State Engineer, these water rights (1) do not
include rights to surface water of Utah Lake, (2) are not administered by the State
Engineer based on the levels of Utah Lake, (3) have never been reduced due to the
amount of water in Utah Lake, and (4) would not even be impaired by a miscalculation of
SVP return flows. In other words, the prospect of impairment to the Objectors' water
rights is speculative at best, exists only in theory, and has never been realized in over 100
years of practice in managing Utah Lake.
Second, seemingly aware that their Salt Lake County ground water rights do not
support standing, Objectors seek to rely on their shares in Utah Lake irrigation
companies. Tellingly, none of the companies have objected to the PD as their rights to
surface water are protected by the very early priority dates of their water rights, the Utah
Lake Management Plan, the enforcement powers of the Utah State Engineer, and the
stated protections found in the PD itself.

Not only are Objectors' interests as

shareholders indirect and remote, Objectors are precluded as a matter of law from
advancing those interests apart from the companies.

To the extent the prospect of

probable harm to the companies arose, it is the companies - not their shareholders - that
would advance those claims. This is the black letter corporate governance principle that
prevents a shareholder from independently bringing claims of the corporation. It was
adopted and applied in an irrigation company context by the Utah Supreme Court in East
Jordan In. Co. v. Morgan, 860 P.2d 310 (Utah 1993); Badger v. Brooklyn Canal Co.,
922 P.2d 745 (Utah 1996); mdSWUA v. U.S. (Utah).
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Third, Objectors seek "alternative" standing by simply arguing the merits of the
return flow issue, announcing its importance in water law, and anointing themselves
champions of the public interest. True, the recapture and reuse of foreign water return
flows is a key issue in Western water law, but it is one that is often exercised in securing
and protecting public water supplies. It is not a novel concept. The CUP, the PRP, and
many others West-wide rely on the application of this long standing principle. The PD
recognizes this point and applies it only to the SVP. Objectors' standing on this point
rests only on a general and remote academic interest in this principle. Moreover, there
are many others, including the Utah State Engineer, the CUP and PRP local sponsors, and
the companies, far closer to the issue, better versed in Utah Lake water rights and
management, and better positioned to guard against the vague harms Objectors forecast.
Furthermore, Objectors' general water right impairment and administration
concerns are, in reality, tied to the Petitioners' and the United States' competing
applications on SVP return flows - not the PD which, in and of itself, does not authorize
any reuse of SVP water. Objectors have every opportunity to address the applications
through the administrative process before the Utah State Engineer. The applications are
still pending.

Therefore, Objectors, as "interested parties" in the State Engineer

administrative process, may still file a protest voicing their concerns to the State Engineer
for inclusion in the administrative record without the burden of demonstrating standing
before this Court. In other words, the Objectors still have a forum if the lower court's
summary judgment is upheld.
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Fourth, apparently realizing they have no standing under either a "traditional" or
"alternative" analysis, Objectors seek standing via a "lower" threshold under Section 24
as either an "interested party," a party with a "direct interest," or just as one of the many
thousands of "water users on the [Utah Lake-Jordan River] system." In making this
argument, Objectors are seemingly oblivious to the actual statute under which objections
to State Engineer proposed determinations are brought. Utah Code Ann. § 73-4-11(2),
not Section 24, governs the filing of such objections. Objectors are not Section 24
"petitioners" in an "isolated dispute involving the water rights of less than all the parties"
as Section 24 requires. Instead, they are merely one of the thousands that received notice
of the State Engineer's PD under Section 24's notice requirements as applied by Judge
Toomey. Objectors stretch the language of Section 24 far beyond its meaning and well
past the "simple and common-sense" process the Utah Supreme Court described in
SWUAv. U.S. (Utah).
ARGUMENT
Standing is jurisdictional.

It tests the courthouse doors by asking the

"fundamental questions regarding a court's basic authority over the dispute." Brown v.
Division of Water Rights, 2010 UT 14, *h 13, 228 P.3d 747. See Washington County
Water Conserv. Dist v. Morgan, 2003 UT 58, <h 6 n. 2, 82 P.3d 1125 ("[Standing is a
jurisdictional requirement that must be satisfied" "before a court may even entertain [a
controversy]."), quoted in Jones v. Barlow, 2007 UT 20, Tf 12, 154 P.3d 808. Without
standing, serviceably defined as a "stake in the outcome," Washington County, 2003 UT
58, T| 1, any decision is advisory and therefore improper. Brown, 2010 UT 14, % 12
1
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(standing in Utah is similar to the federal case or controversy requirement and is
grounded in the separation of powers). Standing may be found on three grounds traditional, alternative, and statutory. See, e.g., Nat'I Parks Conservation Ass'n. v. SITLA
Bd of Trustees, 2010 UT 13, If 18, 231 P.3d 1193; Cedar Mountain EnvtL, 2009 UT 48, U
8; Washington County, 2003 UT 58, ^ 17.
In Brown, the Utah Supreme Court took the "opportunity to clarify both (1) the
interaction between challenges to standing and the differing burdens of proof applicable
at different stages of litigation, and (2) the substantive requirements for standing in cases
based on allegations of future injury." 2010 UT 14, | 11. Quoting the United States
Supreme Court, Brown held that, "[i]n response to a summary judgment motion . . . the
plaintiff can no longer rest on such mere allegations, but must set forth by affidavit or
other evidence specific facts [establishing the elements of standing], which for purposes
of the summary judgment motion will be taken to be true." 2010 UT 14, % 14, quoting
Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992)) (citations and internal
quotation marks omitted). As discovery on the standing issue had closed, and the
Petitioners referenced "the pleadings, [], answers to interrogatories, and admissions on
file, together with the affidavits," in their moving papers and arguments to the lower
court, the burden shifted to the Objectors to point to facts sufficient to establish standing.
Orvis v. Johnson, 2008 UT 2, If 18, 177 P.3d 600; see also, Borghetti v. System &
Computer Tech, Inc., 2008 UT 77, ^ 14, 199 P.3d 907, quoting Eagar v. Burrows, 2008
UT 42, \ 15, 191 P.3d 9 (additional cite omitted). As the lower court found, Objectors
failed to satisfy this burden. (R. 2617.)
2
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Specifically, in addition to other materials, Petitioners presented affidavits,
studies, and mapping from Utah State Engineer, Kent Jones, P.E., and former 25-year
Utah Lake-Jordan River Regional Engineer James Riley demonstrating the lack of
hydrological connection between Objectors' water rights and Utah Lake and the lack of
any prior effect on water rights similar to Objectors' due to reduction of any sort in Utah
Lake.

Further, Petitioners provided a detailed background on the water rights and

management of Utah Lake under the Utah Lake Management Plan, which includes the
1901 and 1908 Utah Lake/Jordan River water rights decrees and the return flow
monitoring and reporting requirements incumbent on those who would claim foreign
water return flows. Also, Petitioners demonstrated that PD itself has built protections for
other water right holders in Utah Lake. Lastly, Petitioners pointed out that Objectors'
impairment and interference concerns were better addressed in the administrative process
on the SVP return flow applications, which by statute, expressly handles such concerns.
As the lower court found, Objectors offered little, if anything, other than speculation and
conjecture in response. (R. 2617.)
I.

TRADITIONAL STANDING: OBJECTORS FAILED AS A MATTER OF
LAW TO SATISFY THE TEST FOR TRADITIONAL STANDING BASED
ON ANY THREAT TO THEIR WATER RIGHTS.
This Court's "traditional test for standing" "requires a plaintiff to show some

distinct and palpable injury that gives rise to a personal stake in the outcome of the
dispute." Washington County, 2003 UT 58, ^ 20 (internal quotation marks omitted).
Objectors acknowledge that the injury must be "particularized." (Appellant Br. at 25.)
A three-part inquiry tests whether a party has suffered such an injury:
3
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First, the party must assert that it has been or will be 'adversely
affected by the [challenged] actions.' Second, the party must allege a
causal relationship 'between the injury to the party, the [challenged]
actions and the relief requested.' Third, the relief requested must be
'substantially likely to redress the injury claimed.'
Utah Chapter of the Sierra Club v. Utah Air Quality Bd, 2006 UT 74, ^ 19, 148 P.3d 960
(alterations in original), quoting Jenkins v. Swan, 675 P.2d 1145, 1149-50 (Utah 1983).
Each element must be satisfied. Id.
A.

The PD In This Case Is Unique And Is Incapable By Itself Of Inflicting
Injury.

Ordinarily, when water rights in a given drainage are disputed, the State Engineer
may initiate a general adjudication of those rights by filing an action in district court to
determine the rights of water users. Utah Code Ann. § 73-4-1. See Green River Canal
Co. v. Thayn, 2003 UT 50, K 28, 84 P.3d 1134, quoting Utah Code Ann. § 73-4-11
("After investigating the various claims, the State Engineer submits a 'proposed
determination' of the parties' rights to the district court for its consideration in ruling on
the general adjudication.") Typically, a proposed determination establishes rights to the
use of water in a given drainage pending a final decree in the general adjudication. Utah
Code Ann. § 73-4-11(3). The water rights are then distributed—meaning that the water
right owners can actually use their water—according to the proposed determination.
Utah Code Ann. §73-4-11(3).
In this case, however, no particular water rights or claims are at issue and no
actual use of imported return flows is authorized by the PD. (R. 1891-92.) Rather than
establish where, when, and how water in Utah Valley may be used by a series of
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claimants, as in the ordinary case, this PD instead recognizes a broad "fundamental legal
principle" concerning the re-capture and use of SVP foreign water return flows. (Id.) No
particular water users are identified, and no particular uses are permitted or even
recognized. (Id.) A correct understanding of what this PD does, and does not do, is
essential to addressing whether Objectors have standing to challenge it.
B.

Objectors Cannot Establish Any Adverse Effect Caused Or
Threatened By The PD.

Traditional standing in this case turns on the same connectivity test described in
Washington County—whether Objectors' water rights depend in some way on Utah Lake,
which is at the heart of the PD. (Id.) Without a connection to Utah Lake, Objectors have
no standing. The lower court ruled based on the undisputed facts that "Objectors' ground
water rights with wells located on the west side of Salt Lake County are up-gradient from
the Jordan River, are not affected by the surface water levels in Utah Lake or the Jordan
River, and have no call on or hydrologic connection to the surface water of Utah Lake . . .
." (R. 2617, lb.)
The location of Objectors' water rights, in other words, was never disputed.
Having failed to establish some connection between their water rights and the return
flows at issue, Objectors have no "personal stake" in the PD. Their water rights—taken
from points up-gradient from the Jordan River—are simply not impacted by the PD's
limited statement that the Association and High Line as the importers of SVP water may
re-capture and re-use the SVP return flows in Utah Lake only if several conditions are
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satisfied.

Cf. R. 1891-92, 2145-78. Indeed, the PD merely acknowledges what has

occurred for decades with the CUP and PRP. (R. 1891, 2196-99, 1924-36.)
C.

Objectors Cannot Establish A Relationship Between Their Water
Rights And Any Imported SVP Return Flows.

For similar reasons, Objectors fail the test's second element—a causal relationship
among the injury, the challenged action and the proposed remedy. Sierra Club, 2006 UT
74, f 19. The PD does not authorize the actual use of one drop of SVP foreign water
return flow.

Objectors are therefore not actually injured.

Rather, the PD merely

recognizes "the fundamental legal principle" (R. 1892) that importers may re-capture and
use the water they bring to a drainage, after complying with the administrative process,
requiring the filing and "approval of the necessary water right applications" (R. 1892),
beginning with a demonstration that "the return flow [sought to be re-used] is attributable
to the imported water . . . ." (Id.) This principle—a theory of water identification,
quantification and use—cannot possibly bring on the cascading injuries Objectors
describe. That principle's implementation may or may not pose a risk to Objectors or
anyone else, but that is a factual question reserved for an actual application. Any remedy
ahead of a "water right application" (Id.)—with its attendant administrative and judicial
checks—is pure guesswork.
D.

Objectors' Imagined Injuries Based On Hypothetical Events Are Not
Reasonably Probable.

An injury that is reasonably probable, rather than merely possible, may confer
standing. Brown, 2010 UT 14, «[[ 19. Conflating their "water rights and water shares,"
(Appellant Br. at 29), Objectors contend that they may have to spend money "to defend
6
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and protect their water rights from inflated and incorrect return flow calculations and
credits by importers such as SVP." (Id.) Objectors ask this Court first to anticipate a
hypothetical SVP application followed by the Objectors' apparent certainty that the State
Engineer will get it wrong, that he will "miscalculate]" "imported return flow water" (Id.
at 32), and furthermore to grant them the ultimate remedy in advance of these imagined
events. In a similar vein, Objectors further contend that, if adopted, the PD forecloses
them from "contesting the SVP importer's diversion of return flows that have
commingled with [native water]." (Id. at 30-31.)5 To this list, Objectors also add a
"likely" drought that could impact their water rights and the rights of their Water
Companies. (Id. at 28.) Droughts do come and go, but as an ever-present fact they are
hardly a basis for standing that in any way distinguishes Objectors from every other water
user. A drought does not single out Objectors. Utah's Division of Water Rights, led by
the Utah State Engineer, takes drought into account in its management of Utah's water,
and specifically Utah Lake. (R. 2090-110.)
These conjured injuries are insufficient to confer standing, first because they are in
no way particular to Objectors. Perhaps the Division of Water Rights and its staff of

5

Objectors use the term "estopped" when they claim that the PD prevents a contest over
whether use of imported return flows might interfere with water rights naturally in the
drainage. (Appellant Br. at 30). Estoppel comes in varying forms but typically requires
some act or statement that is inconsistent with a later position and someone else's
reliance on the first act or statement. See, e.g., Bahr v. Imus, 2011 UT 19, % 23, 250 P.3d
56, (elements of equitable estoppel). This case is not about estoppel. More importantly,
Objectors are in no way barred or "estopped" from protesting a given application that
seeks to use imported return flows. The PD plainly states that such an application is
required. (R. 1892.)
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professional engineers could "miscalculate" return flows, but surely possible human error
in deciding an application not yet filed cannot be a basis for standing.

Although

Objectors fail to establish a track record of such administrative incompetence, see, e.g.,
Cedar Mountain EnvtL, 2009 UT 48, % 13 (past events may be sufficient to establish
more than speculation of future, similar events), the PD explains that it "does not cover
every circumstance or question that might arise in the administration of the SVP return
flows."

(R. 1892.)

Any return flow application must undergo the established

administrative process during which Objectors may protest and, if they have standing,
challenge an adverse decision de novo. (Id.) See also Utah Code Ann. §§ 73-3C-302,
63G-3-602. See generally, Searle v. Milburn Irr. Co., 2006 UT 16, 133 P.3d 382
(describing change application, de novo challenge and burdens of proof). "Any different
points of diversion for the SVP Exchange application must be approved through the
administrative process and would provide [Objectors] the opportunity to protect their
interests." (R. 2163 \ 12.)
Assuming, therefore, that all of these possibilities materialize, the courts remain
open to address the claims.
II.

OWNERSHIP OF MUTUAL IRRIGATION COMPANY SHARES DOES
NOT CONFER STANDING.
Recognizing more or less that their water rights are not the keys to the courthouse

door to challenge the PD, Objectors argue that their shares in the companies, whose water
rights do depend on Utah Lake levels, are a sufficient link to the PD and SVP return
flows to confer standing. (Appellant Br. at 27-36.)

8
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A.

A Share In A Mutual Irrigation Company Is Not A Water Right.

As a preliminary matter, Objectors' water rights must be distinguished from their
shares in the companies. Although Objectors repeatedly refer to their water rights and
company shares together, a water right and an irrigation share are not the same thing. A
water right is real property, transferred with a deed. Utah Code Ann. § 57-1-1(3) ("Real
property" includes "all water rights . . . ."); § 73-1-11(1). An irrigation share, on the
other hand, is transferred as a security. Utah Code Ann. § 73-1-10(2), and cf. § 73-111(4) (shares deemed not appurtenant to land where water is used). The Utah Supreme
Court has acknowledged this critical distinction: "[0]wnership of shares . . . does not
afford [the shareholder] a right conferred by the state to 'the use of water' as
contemplated by section 73-3-3(2)." East Jordan Irr. Co. v. Morgan, 860 P.2d 310, 313
(Utah 1993). In East Jordan, therefore, only the company could initiate a change in the
use of the company's water right. The shareholder had no standing to do so. Id.
The Utah Supreme Court addressed a similar question in Salt Lake City Corp. v.
Cahoon & MaxfieldIrr. Co., 879 P.2d 248, 252 (Utah 1994). There, the Court observed
that mutual irrigation companies "pooled [preexisting water] rights and created a vehicle
for the distribution of the stockholder-owned water." Id. The resulting right acquired by
the shareholders is contractual.

That is, "formation of an irrigation corporation

constituted a 'contract between the shareholders for the pooling and distribution of
water.'"

Badger v. Brooklyn Canal Co., 922 P.2d 745, 749 (Utah 1996), quoting

Cahoon, 879 P.2d at 252, in turn quoting Jacobucci v. District Court, 541 P.2d 667, 671
(Colo. 1975) ("The relationship between the mutual ditch corporation and its
9
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shareholders arises out of contract, implied in a subscription for stock and construed by
the provisions of a charter or articles of incorporation."). See also, Wayment v. Howard,
2006 UT 56, \ 5, 144 P.3d 1147 ("Appellant does not own a water right, but rather owns
shares in an irrigation company . . . .")•
As discussed further below, the distinction between a water right and an irrigation
share is central in evaluating Objectors' claims. Much of their argument depends on the
false premise that a water right and a share of stock are on equal footing. They are not,
and that is as it should be if the corporate form is to retain its meaning. East Jordan, 860
P.2dat315.
B.

Irrigation Shares Represent A Contract-Based Right To Receive
Water.

Mutual irrigation companies are the result of collective action among farmers to
economize water deliveiy. These companies enabled "persons who owned water from a
common source to unite in a nonprofit, cooperative enterprise to transport their respective
portions of the water for their use." Okelbeny v. West Daniels Land Ass'n., 2005 UT
App 327, ^ 17, 120 P.3d 34 (citation omitted). The irrigators "exchanged the water rights
for shares; each receiving shares in the water, and in the corporate property, proportional
to his ownership of the total water." Id. The share "embraces the right to call for [an]
undivided part. . . ." of the water right. Genola Town v. Santaquin City, 80 P.2d 930, 936
(Utah 1938). See Park v. Aha Ditch & Canal Co., 458 P.2d 625 (Utah 1969) (general
history of mutual irrigation companies).

10
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Distinguished from the real property interest represented by a water right, an
irrigation share is thus a contract right. "The contract between a shareholder and the
corporation is represented by the articles of incorporation, in conjunction with state
corporation statutes." Baggett v. Cyclops Medical Systems, Inc., 935 P.2d 1265, 1268
(Utah App. 1997), cert denied, 940 P.2d 1224 (Utah 1997). See also, Jacobson v.
Bachnan, 401 P.2d 181, 183 (Utah 1965); Workman v. Brighton Properties, Inc., 976
P.2d 1209, 1212 (Utah 1999).6 As shareholders, Objectors may "demand [their] aliquot
share of the water in proportion as [their] stock holding bears to all the stock." Genola
Town v. Santaquin City, 80 P.2d 930, 936 (Utah 1938). However, "the stockholder's
rights to have water furnished on his land is not based on any special contract entered into
by him with the corporation, but is an inseparable adjunct of his membership . . . ."
Swasey v. Rocky Point Ditch Co., 617 P.2d 375, 379 (Utah 1980).
C.

Share Ownership Cannot Alone Confer Standing.

Share ownership limits one's rights because it comes with burdens that water
rights do not have. Badger, 922 P.2d at 749. One of those burdens is "a certain sacrifice
of the autonomy an individual shareholder could retain by refusing to take on the burdens
and obligations accompanying the benefits of participating in a corporate body." Id.
Having agreed to that burden, however, Objectors acknowledge that the water companies
speak for them on matters involving company water rights. As with the loss of autonomy

6

"It is well established precedent that the bylaws of a corporation, together with the
articles of incorporation, the statute under which it was incorporated, and the member's
application, constitute a contract between the member and the corporation." Turner v.
Hi~Country Homeowners Ass'n., 910P.2d 1223, 1225 (Utah 1996).
11
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concerning filing or protesting change applications, as explained in East Jordan and
Badger, so also and for the same reasons there is a similar loss of legal autonomy
concerning whether to challenge a proposed determination that may affect those company
rights.
What is true concerning filing and protesting change applications is just as true
concerning objections to a PD:
Where, for instance, the governance of a mutual water corporation dictates
that a majority vote of the shareholders will control the obligations of all,
individuals who do not agree with the majority will always suffer a certain
detriment simply by virtue of their position in the minority.[] That is the
nature of the legal relationship undertaken. Were we to adopt the reasoning
proposed by plaintiffs, shareholders could evade their obligations, which
would result in an unacceptable interference with the constitution and
maintenance of mutual water corporations.
Badger, 922 P.2d at 749-50.
It follows that, unless a given shareholder can demonstrate as a factual matter that
the water it uses is distinctly adversely impacted by a proposed determination, which is to
say distinct from the other shareholders, (bearing in mind that a shareholder's contract
right is to an "undivided" portion of the company water, see Genola Town, 80 P.2d at 936
(share "embraces the right to call for such undivided part according to the method of
distribution," quoted in East Jordan, 860 P.2d at 317), that shareholder has no unique
stake in the outcome and no causal link to the challenged action and the proposed
remedy.

12
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D.

Objectors Must Still Establish A Distinct Injury Despite Share
Ownership.

No one disputes that shareholders might have a broadly defined interest in a
proposed determination in a drainage from which a given irrigation company draws
water. But the question here is and must be much more precise. The companies (those
that depend on Utah Lake) plainly have standing to protest the PD, but to honor the
corporation-shareholder distinction, such standing does not devolve to the shareholder
based solely on that contract-based status. At a minimum, Objectors must establish that
their undivided portion of the company water is distinctly impacted by the PD, leaving
aside for the moment the fact that the PD does not authorize the use of any actual water.
Without an injury that distinguishes them from everybody else, Objectors cannot
establish standing.

In this way, shareholder standing to challenge a proposed

determination is consistent with shareholder standing to sue its corporation individually.
See, e.g., SLW/Utah, Aurora Credit Servs. v. Liberty West, 970 P.2d 1273, 1280 (Utah
1998) ("[I]f the injury is one to the plaintiff as a stockholder and to him individually, and
not to the corporation, as where the action is based on contract to which he is a party, or
on a right belonging severally to him, or on a fraud affecting him directly, it is an
individual action.)." See also 13 Fletcher, Cyclopedia of the Law of Private Corporations
§ 5911 (1970). Cf Jenkins, 675 P.2d at 1148 (standing requires "some distinct and
palpable injury").
This Court said as much in describing the difference between a corporate injury
and an injury to a particular shareholder:

13
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A shareholder does not sustain an individual injury because a corporate act
results in disparate treatment among shareholders. Rather, the shareholder
must examine his injury in relation to the corporation and demonstrate that
the injury was visited upon him and not the corporation.
Dansie v. City ofHerriman, 2006 UT 23, Tf 13, 134 P.3d 1139.
It does not matter, therefore, that Objectors have the beneficial use of the water
under a company water right. Should some future, approved SVP return flow application
threaten or cause harm by, for example, diminishing a source under one of the
companies' rights, all the shareholders would be harmed equally. The diminution in the
water available to the company, in other words, is spread across all shareholders. That is
an injury to, and the basis for an action by, the corporation as such. A separate claim by
an individual shareholder arises only when that shareholder can identify a particular
harm—distinct from the other shareholders. Objectors failed to distinguish themselves
for having suffered, or being threatened with, such an injury. See, e.g., Warner v. DMG
Color, Inc., 2000 UT 102,ffi[12-13, 20 P.3d 868 (absent distinct injury separate and apart
from status as shareholder, cause of action belongs to corporation and must be brought in
its name).
E.

As Shareholders, Objectors Are Subject To The Nonprofit
Corporation Act And Management By Their Respective Directors,

The Nonprofit Corporation Act applies to all "mutual irrigation, canal, ditch,
reservoir, and water companies and water users' associations organized and existing
under the laws of this state on April 30, 2001." Utah Code Ann. § 16-6a-1701(l)(b). See
also Reedeker v. Salisbury, 952 P.2d 577, 581-82 (Utah App. 1998) (nonprofit
homeowners association subject to general nonprofit corporate law principles despite
14
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contractual relationship with owners and separate condominium act provisions); Cf.
Badger v. Madsen, 896 P.2d 20, 23 (Utah App. 1995), cert denied 920 P.2d 425 (Utah
1995) (irrigation company required to comply with nonprofit corporation provisions
regarding notice to shareholders).
Objectors are entitled to a "proportionate distribution" of the waters of their
respective companies, "but no more:"
Such stockholders are in that sense and to that extent, but to none other,
owners of the water and water rights which the corporation possesses, and
over the distribution of which it exercises under general laws and under its
particular bylaws full and exclusive control.
East Jordan, 860 P.2d at 315, citation omitted.
Objectors do not have a "vested property right including any right relating to
management, control, purpose, or duration of the nonprofit corporation, except as
provided by (1) the bylaws . . . or (2) other law." Utah Code Ann. §16-6a-611. They
have, as this Court has observed, a contract right to receive water. Badger, 922 P.2d at
749. A shareholder's rights "and its relationship with [the company] are dependent on
and limited by the scope of [the] articles of incorporation, which [the shareholder] agreed
to by virtue of its purchase of shares." East Jordan, 860 P.2d at 314.
Like all corporations, these entities are managed by their respective board of
directors. Utah Code Ann. § 16-6a-801(2)(a) ("all corporate powers shall be exercised by
or under the authority of, and the business and affairs of the nonprofit corporation
managed under the direction of, the board of directors.").

Directors are bound by

fiduciary duties owed to the corporation. Pond v. Equitable Life and Cas. Ins. Co., 872

15
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P.2d 1070, 1072 (Utah App. 1994), citing Richardson v. Arizona Fuels Corp., 614 P.2d
636, 638 (Utah 1980). These duties include loyalty and good faith management of
corporate assets, Nicholson v. Evans, 642 P.2d 727, 730 (Utah 1982), and run to the
shareholders "collectively and not individually." Pond, 872 P.2d at 1072.7
Thus, the companies act for the benefit of, but independent of, their shareholders.
See Syrett v. Tropic & East Fork Irr. Co., 97 Utah 56, 89 P.2d 474 (1939) (irrigation
company stands as a single appropriator with a duty to protect the rights of its
stockholders). Management, including particularly management of the company water
rights, is for the board alone. The decision whether to protest the PD thus resides with
the board. To permit shareholders to object to a proposed determination based solely on
share ownership invites the same discord expressly eschewed in East Jordan and Badger.
Those cases addressed whether shareholders could either file or protest change
applications independent of their respective corporations.
Given these prudential concerns, there is no reason for drawing a
distinction, as the shareholder plaintiffs request us to do, between the right
to file a change application and the right to contest one. Permitting either
would lead to the same "state of inextricable discord and confusion" and
would nullify the ability of mutual water or irrigation corporations to act as
a cohesive unit for the benefit of their shareholders.

7

"Directors and officers have a fiduciary duty of loyalty to their corporation and its
stockholders, [citation omitted]. They are obligated to . . . preserve and enhance the
property and earning power of the corporation, even if the interests of the corporation are
in conflict with their own personal interests." Nicholson, 642 P.2d at 730.
16
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Badger, 922 P.2d at 749, quoting East Jordan, 860 P.2d at 315. See also, SWUA v. U.S.
(Utah), 2006 UT 19, f 36 (contractual arrangement between shareholder and company
whereby company manages affairs in the interest of shareholders as a whole).
The companies may have any number of reasons for not protesting the PD.
Perhaps the companies understand that the PD poses no threat because it addresses the
use of water from outside the Utah Lake drainage—water on which they have no call.
Perhaps they trust the State Engineer to do the math. Perhaps they recognize the early
priority dates of their water rights confirmed by decree over a century ago and referenced
in the Utah Lake Management Plan. Perhaps they recognize the reporting and forecasting
obligations under the Utah Lake Management Plan and the PD. Perhaps they also are
familiar with historic operations of the CUP and PRP and the net effect, if any, thereof.
The point is, without an injury unique to them, Objectors' "rights" in those irrigation
companies are subject to the decisions of the respective corporate directors.8

If an un-protested proposed determination threatens harm to the Water Companies,
Objectors have remedies, such as a Rule 23.1 demand on the board followed by a
derivative action. See, e.g., Dansie, 2006 UT 23; Richardson v. Arizona Fuels Corp., 614
P.2d 636, 640 (Utah 1980) (u[t]he rule in Utah is that mismanagement of the corporation
gives rise to a cause of action in the corporation, even if the mismanagement results in
damage to stockholders. . . "). See also Morris v. Ogden State Bank, 28 P.2d 138, 143
(Utah 1934) (mismanagement of corporation could be redressed by corporation, not by
individual stockholder). Underlying the distinction between claims owned by the
corporation and those owned by a given shareholder, of course, is the actual, legal
distinction between a corporation and its shareholders—the very essence of the corporate
form. See Dockstader v. Walker, 510 P.2d 526, 527-528 (Utah 1973) ("a corporation is
regarded as a legal entity, separate and apart from its stockholders").
17

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

III.

ALTERNATIVE STANDING: OBJECTORS ARE NOT "APPROPRIATE
PARTIES55 BECAUSE THEY ARE NOT IN A POSITION TO
EFFECTIVELY ASSIST THE COURT, THE PUBLIC'S INTEREST IS
ADDRESSED BY OTHERS, AND OBJECTORS' CONCERNS SHOULD
BE ADVANCED IN THE STATE ENGINEER'S ADMINISTRATIVE
PROCESS.
For "alternative" standing, Objectors must demonstrate that they are "appropriate

parties" advancing issues of "significant public importance" which are not more
appropriately addressed by another branch of government. Nat'I Parks Conservation
Ass% 2010 UT 13, If 18; Sierra Club, 2006 UT 74, ffi[ 35, 39, 41, citing Jenkins, 675
P.2d at 1150. They have failed on all accounts.
A.

Objectors Are Not Appropriate Parties.

Two prongs must be satisfied to find Objectors are "appropriate parties." City of
Grantsville v. Redevelopment Agency of Tooele City, 2010 UT 38, ffi[ 16-17, 233 P.2d
461; Sierra Club, 2006 UT 74, \ 36. Objectors must first show they have an "interest
necessary to assist the court in developing and reviewing all relevant legal and factual
questions," and second, "that the issues are unlikely to be raised if [they] are denied
standing." Id. Objectors did not meet these burdens before the lower court, and have not
met them now.
1.

Objectors Are Not Positioned In A Way To Effectively Assist
The Court Because They Have No Claim To SVP Foreign Water
Return Flows, No Interests In The Level Of Utah Lake, And No
Relation To The Utah Lake Management Plan.

Objectors, like all other water right holders including the water companies, have
no claim to foreign water return flows. See Estate of Steed v. New Escalante Irr. Co., 846
P.2d 1223, 1224 (Utah 1992) (water user has no right to compel the introduction of non18
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native water into a hydrologic basin to satisfy user's water right); SWUA v. U.S. (Fed.),
2006 WL 538933 at *17. Moreover, Objectors' water rights do not rely on and are not
satisfied by Utah Lake surface water, let alone any SVP return flow water present in Utah
Lake. (R. 2145-78.) Further, Objectors did not present any evidence that the companies'
water rights, on which Objectors incorrectly rely,9 would be affected in any way by the
PD and the reuse of SVP foreign water (to which they have no claim). Plainly said,
Objectors are strangers to SVP foreign water and the return flow issue. Their alleged
interests are remote at best, based entirely in the speculative and theoretical, and borne
only of curiosity. This is the extent of what they offer to "effectively assist" the Court.
Despite this, Objectors fault the Petitioners and the lower court for "incorrectly
conflat[ing]" the "interest necessary" requirement with the "distinct and palpable injury"
requirement for traditional standing. (Appellant Br. at 18.) Just as the lower court found,
it is Objectors' relationship (or lack thereof) to the SVP return flow issue that guides
what the Objectors' "effective assistance," if any, to the Court might be. (R. 2617, ^ d.)
On this point, Objectors attempt to draw parallels between themselves and the plaintiffs
in Cedar Mountain Envtl and Sierra Club. (Appellant Br. at 18.) However, doing so
only emphasizes the remoteness of Objectors' interests in, and relationship to, the issue
before the Court.
First, in Sierra Club, the plaintiff was found to have the requisite "necessary"
interest to assist the Court because it was "an entity focused on protecting the

9

See II, above.
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environment" and it sought to ensure regulatory compliance with environmental laws for
the prevention of unlawful air pollution levels. 2006 UT 74, % 42. Conversely, Objectors
here, as mere owners of remote Salt Lake County groundwater rights and shares in water
companies, have no such "focus" on, let alone familiarity with, the administration of Utah
Lake surface water or the Utah Lake Management Plan as it applies to early priority
water company rights to Lake water. Moreover, unlike the Sierra Club plaintiffs' clear
"focus" and mission for protection of clean air, Objectors have not shown any
demonstrable interest in, or even a relationship to, the levels of Utah Lake. Again,
Objectors' water rights have nothing to do with Utah Lake levels and their reliance on
shares of water company stock for such a nexus is misplaced as a matter of law. (See II,
above.) In demonstrating alternative standing, the Sierra Club plaintiffs, unlike the
Objectors here, presented to the lower court empirical data showing the specific
forecasted degradation of localized air quality. 2006 UT 74, f 4-6, 32, 44. Indeed, while
such data may be akin to, or a byproduct of, "traditional standing" requirements, it
nevertheless serves as evidence of the necessary "real and personal interest" supporting
effective assistance to the Court. Id. at Tf 38. As the lower court found, the Objectors
lack this critical interest. (R.2617, ^ d.)
Next, with Cedar Mountain EnvtL, Objectors trumpet plaintiff CME's interests in
the issues before that Court. (Appellant Br. at 19-20.) As the Utah Supreme Court found
and Objectors now note, not only was CME an adjoining property owner with a
demonstrated interest in the permitting process for radioactive waste storage on land
adjacent to its own, it also had direct "competing business" interests in the radioactive
20
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waste storage industry. 2009 UT 48, % 17. Additionally, as a competitor and similarly
regulated business, CME knew well the laws and regulations controlling radioactive
waste disposal and governing its neighboring competitor (EnergySolutions). Id.

On

these bases, the Utah Supreme Court found the requisite "interest and expertise" that
would assist the Court on the issues before it. CME is in stark contrast to Objectors here
given Objectors' water rights bear no relationship to the SVP return flows and Objectors
are complete strangers to the administration of Utah Lake. Petitioners provided the lower
court with detailed affidavit testimony on these points (R. 2145-78) while Objectors
provided nothing other than speculation and conjecture. (R. 2617, \ d.)
Objectors attempt to stretch their status as public and private water suppliers as the
source of their "working knowledge of the laws and regulations controlling" water rights
and water distribution systems as "expertise" on the presence and use of SVP return
flows under the PD. (Appellant Br. at 20, citing Cedar Mountain EnvtL, 2009 UT 48, f
17.) Unlike CME or the Sierra Club, Objectors' "expertise" on these topics is general at
best, and in any event, is not unique to the issues of this case. The "expertise" Objectors
offered to assist the Court amounts only to a parade of imagined horribles which have
never been realized, are addressed by the PD and the Utah Lake Management Plan, fall
under State Engineer enforcement powers, and whose effects, if any, would not and
cannot be experienced by Objectors.
Objectors did not come forward with affirmative evidence to the lower court
demonstrating standing why they are "appropriate parties" for purposes of standing.
Brown, 2010 UT 14 at % 14, quoting Lujan, 504 U.S. at 561. Instead, Objectors relied on
21
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conjecture, opinion, and vague forecasts of potential harm. Conversely, the Petitioners
repeatedly cited to the lower court the Utah Lake Management Plan, the limitations with
the PD itself, the criminal and civil statutory enforcement powers wielded by the State
Engineer, and the uncontroverted affidavit testimony of the Utah State Engineer, Kent
Jones, P.E. and former 25-year Utah Lake/Jordan River Regional Engineer James Riley,
and with respect to the shares in the water companies, the protections of the companies9
early priority (1870-1908) water rights as recognized in the Utah Lake Management Plan,
the 1901 Utah Lake Morse Decree, and the 1908 Booth Decree. (R. 2032-40,2563-64.)
2.

Objectors' Concerns Have Been, And Will Continue To Be,
Raised.

In hopes of satisfying the second "appropriate parties" prong from Sierra Club,
Objectors vaguely assert that "the state water law issues regarding the right, if any, to
recapture SVP return flows will not be raised if [they] are denied standing." (Appellant
Br. at 20.) This too is incorrect. Objectors overlook a number of facts on this point.
First, the recapture of return flows is, and has been for decades, established
precedent in Utah and the west. (R. 1892, citing "fundamental legal principle.") See
also, Ide v. U.S., 263 U.S 497, 505-6 (1921).10 The CUP and the PRP recapture and
reuse project foreign water return flows. (R. 2033, 2074-84.) It is an integral part of the
operation of each of these projects.

(Id.)

Moreover, the Utah State Engineer's

administration of Utah Lake under the Utah Lake Management Plan is based, in part, on
10

CUWCD spoke to this point in greater detail in its Joinder in and Statement of Support
of Petitioners' Motion for Summary Judgment (R. 2195-99), and in its Response to
Objection to PD. (R. 1924-36.)
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this point. (R. 2090-2110.) The Plan was crafted, in part, specifically to account for the
presence, recapture, and reuse of return flows in Utah Lake. (Id.) Moreover, these
reclamation projects' water right applications and the State Engineer's approvals of them
define and determine how much water from year to year the local project sponsors
(CUWCD and PRWUA) can hold in upstream reservoir storage and how much must be
released to Utah Lake. (R. 2034-37.) Upstream storage is critical to the operation of
these Projects and to those irrigators and municipalities these Projects serve. (R. 2033,
2074-84, 1924-36.) As such, to the extent (if at all) the recapture and reuse of SVP
imported water under E3760 or A71269 affects Utah Lake levels, CUWCD and PRWUA
advance these concerns. Both have filed protests with the State Engineer. (R. 2033,
2074-84.)
Second, others, including the State Engineer, CUWCD and PRWUA, and those
companies with primary and secondary water storage rights in Utah Lake11 have similar,
and in some respects identical, interests as Objectors with respect to allocation and
accounting of SVP return flows. All of these entities carefully watch the levels of Utah
Lake as they are critical to their operations and responsibilities to their shareholders,
municipal petitioners, and the public. Specifically, the companies' Utah Lake surface
water is fully diverted at or before the Turner Dam (approx. 6 miles downstream from

11

The entities listed in the Utah Lake Management Plan are: Utah and Salt Lake Canal
Company, South Jordan Canal Company, East Jordan Irrigation Company, North Jordan
Irrigation Company, Kennecott Copper, Salt Lake City, Salt Lake County Water
Conservancy Districts (now known as, Jordan Valley Water Conservancy District),
CUWCD, Utah Lake Distributing Company, Draper Irrigation Company & Sandy Canal
Company. See Utah Lake Management Plan (R. 2090-2110), attached as Addendum D.
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Utah Lake) therefore reduction in the levels of Utah Lake may present impairment
concerns for these entities. (R. 2097-104.) Also, the ability of the CUP and the PRP to
use project return flows by exchange is dependent on the surface levels of Utah Lake.
Without a doubt, should concerns over State Engineer return flow calculations arise or
should Utah Lake levels become materially affected under the SVP return flow
applications), these entities, will bring these issues before the Utah State Engineer.
Objectors fail to appreciate this key point. Objectors also fail to note that the PD and the
Utah Lake Management Plan both call for nearly real-time and annual monitoring and
reporting of return flow forecasts and Lake levels for the protection of downstream water
right holders and storage right holders in Utah Lake. (R. 1982, 2090-93, 2104-05, 2108.)
Third, Objectors assert they bring a "different perspective" on these issues because
they are differently situated from the Petitioners, CUWCD, and the State Engineer as
"aligned parties." (Appellant Br. at 21.) While Objectors certainly come from a different
and more remote perspective, it does not follow that their concerns, such as a reduction in
Utah Lake water due to mistaken return flow calculations or possible liability for
interference with SVP rights, are unique and have not been, or will not be, addressed.
Again, Objectors lose sight of the fact that the PD concerns a point of law announced by
the State Engineer only as it relates to the SVP return flows. Moreover, all the theoretical
concerns Objectors forecast fall precisely in the bailiwick of those entities with actual
demonstrated stakes in Utah Lake, including CUWCD, PRWUA, and even the Utah State
Engineer who is ultimately responsible for the "measurement,
apportionment, and distribution" of Utah Lake waters.
24
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Specifically, the State Engineer drafted and implements the Utah Lake Management Plan.
He determines available return flows in Utah Lake. He can impose conditions on his
approval of exchange applications. See Utah Code Ann. § 73-3-20(3)(c). It is also the
State Engineer that addresses, enforces, and remedies impairment to other Utah Lake
water right holders under a host of statutory commands and enforcement authority. See
Utah Code Ann. §§ 73-2-1, and 73-2-25 through 28.
Therefore, Objectors ask this Court to open its jurisdictional doors on a false
pretense without any demonstration that their "state water law concerns" have not been,
or will not be, addressed.
B.

Recapture Of Reclamation Project Return Flows Is Not A Unique
Public Issue Requiring Objectors' Standing.

Objectors attempt to frame the recapture and reuse of reclamation project return
flows as an issue never before seen with profound public effects, and then announce
themselves as the champions of the public's cause. (Appellant Br. at 20-25.) Objectors
cling to former Judge Mclff s dicta in the SWUA v. U.S. (Utah) opinion in asserting that
the return flow issue "potentially reverberates" through the Utah Lake/Jordan River
Basin, and therefore, standing for all parties with an "interest" is somehow conferred.
(Id.) Objectors fail to note that nowhere in the SWUA v. U.S. (Utah) opinion are standing
thresholds waived or lowered for this issue. Objectors also fail to note the Utah Supreme
Court's directive in Sierra Club that "standing under the appropriate party test should not

12

The question in SWUA V. U.S. (Utah) was jurisdictional only and did not require a
decision on whether return flows from imported water could be recaptured by the
importer. 2006 UT 19, ^[1. That issue was specifically reserved. Id. T|59.
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necessarily result in the intervention of every party asserting an interest," and "[pjarties
hoping to intervene must still show 'a real and personal interest in the dispute'." 2006
UT 74, f 38, quoting Jenkins at 1150 (emphasis added). Furthermore, Objectors ignore
the Utah Supreme Court's rejection of the similar approach advanced in Washington
County where the petitioner argued that an indirect wide-scale public interest should
allow a lower standing threshold. As the Court held:
Many statutes are intended to benefit the public generally, yet we do
not construe them as conferring enforcement standing on the general
public. This principle is illustrated by the forfeiture statute at issue in this
case, section 73-1-4 of the Utah Code. The purpose of the forfeiture statute
is to benefit the public generally by promoting the beneficial and efficient
use of water. Nevertheless, we have never interpreted the forfeiture statute
to confer on all members of the general public statutory standing to file
forfeiture actions.
Washington County, 2003 UT 58 at If 10 (emphasis added).
Petitioners do not dispute that the recapture and reuse of foreign water return
flows is an important fundamental principle in Western reclamation law. Contrary to
Objectors characterizations, it is one that is long-established and often exercised in
securing large scale public water supplies. It is not a novel concept.13 The United States
Supreme Court recognized this principle. Ide v. U.S., 263 U.S 497, 505-6 (1921). So too
did Judge Jenkins. SWUA v. U.S. (Fed.), 2006 WL 538933 at *17-18, citing Ide. The
Utah Lake Management Plan, crafted in 1992, recognized and still applies this principle
to the CUP and PRP. (R. 2092, 2095, 2104-05, 2108.) The PD now merely recognizes

Seen. 10, above.
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this point and applies it to the SVP. (R. 1891-92.) It does not give rise to a unique issue
of towering public importance as Objectors suggest.
In an attempt to further raise the specter of heightened public importance on this
issue, Objectors misapply and misquote both the ruling of the lower court regarding the
scope of mailed notice of the PD and the text of the State Engineer's notice itself.
(Appellant Br. at 23.) First, Objectors assert that because they received the notice14 of the
PD and the notice was approved by the lower court, they somehow now have standing.
True, the content of notice was approved by the lower court and it was mailed to some
10,000 addressees.

But a mass mailing does not alone create a matter of public

importance. Objectors cite to nothing other than their own conclusion in support of this
assertion.

(Id.)

Second, in an apparent effort to embellish the position of these

addressees (which did not include Objectors),15 the Objectors state that "over 10,000
notices were sent to water users having a direct interest in the dispute, [.. . ]." (Appellant
Br. at 23, emphasis added.) Objectors overlook the lower court's October 12, 2007
Minute Entry in which the court specifically stated it is "prudent to cast the notice net
broadly so as to ensure all potential claimants receive notice" and notice should be mailed
to those with a "potential direct interest." (R. 1311, emphasis added.) There is no
confirmation of standing whatsoever on roughly 10,000 addressees under this Minute

It is important to note that Objectors, as Salt Lake Valley groundwater right holders,
were not even on the list of addressees to whom the notice was sent because they did not
fall within the grouping of water right holders proscribed by the lower court to receive
direct notice. (R. 131041, 1346-1676, 1750-51.)
15

See n. 14, above.
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Entry, only a demonstration of the lower court's prudence and caution. (Id.) Third, the
State Engineer's notice reflects a similar approach in that it speaks to "potentially
affected water rights." (R. 1334, 1336, emphasis added.) The State Engineer's notice
and the lower court's decision on the scope of mailing do not somehow usurp the
jurisdictional requirements incumbent on the Courts.
C.

Objectors' Concerns With The Reuse Of SVP Foreign Water Return
Flows Are Rightfully Addressed In The State Engineer's
Administrative Process.

Objectors have not shown their stated issues are "not more appropriately
addressed by another branch of government." Sierra Club, 2006 UT 74, % 39; Cedar
Mountain EnvtL, 2009 UT 48, ^ 18. Objectors brought before the lower court their litany
of forecasted concerns related to possible future wholesale effects on water users
resulting from the reuse of SVP water, including the possible overdraft of Utah Lake
water if State Engineer calculations are wrong, the prospect of a "superior" priority SVP
water right in Utah Lake, concerns of accurate future water supply monitoring and
reporting, and potential undefined future costs to undefined water users related to
potential undefined water right protests. (R. 1915.) These concerns are not borne of
"judicial construction" based in "conflicting case law and interpretations" as Objectors
assert. (Appellant Br. at 24.) They are simply general impairment and interference
concerns germane to a wide variety of water users. They fit squarely within the purview
of the State Engineer's authority under Utah Code Ann. §§ 73-3-3, -7, and -8 and should
be addressed in the related administrative process. See Sierra Club, 2006 UT 74, % 39
("The more generalized the issues, the more likely they ought to be resolved in the
28
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legislative or executive branches.") Objectors are not without a forum. See Taylor-West
Weber Water Imp. Dist v. Olds, 2009 UT 86, \ 7, 224 P.3d 709 (late protest of water
right application may be filed in State Engineer administrative process and protestant
may seek to participate in de novo review as a Rule 24 intervenor).
As the Utah Supreme Court held in Sierra Club and Jenkins, the role of the courts
is to handle those disputes "most efficiently and effectively resolved through the judicial
process" while others disputes are more "amenable to resolution in [other] particular
forums." 2006 UT 74, ^ 11, quoting Jenkins at 1149. The Court in Jenkins detailed the
underpinnings of this point:
However, the requirement that the plaintiff have a personal stake in a
legal dispute is rooted in the historical and constitutional role of the
judiciary in Utah. []
Inherent in the tripartite allocation of governmental powers is the
historical and pragmatic conviction that particular disputes are most
amenable to resolution in particular forums. The requirement that a
plaintiff have a personal stake in the outcome of a dispute is intended to
confine the courts to a role consistent with the separation of powers, and to
limit the jurisdiction of the courts to those disputes which are most
efficiently and effectively resolved through the judicial process.
J^fa'ra,675P.2datll49.
True to Jenkins and the Utah Supreme Court's command in SWUA v. U.S. (Utah),
2006 UT 19, \ 62, the lower court handled the issue of return flows as it relates to the
SVP under Utah law via the PD and by fielding the objections filed by those with
standing. Objectors' assertion that the lower court has somehow not answered the call of
the Utah Supreme Court because Objectors had no standing ignores the State Engineer's
administrative process on E3760 and A71269 and all that has gone before in this matter.
29
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Objectors' participation in the Section 24 process is not the crux of the lower court's
performance of its proscribed function in this matter. Objectors fail to appreciate that
their litany of forecasted concerns lies only in the possible and theoretical effects,
impairments, and interference they and other water users may experience at some future
date. Again, the State Engineer's administrative process remains open to Objectors in
this regard. See Taylor-West, 2009 UT 86, ^ 7.
IV.

STATUTORY STANDING: THERE IS NO "LOWER" STANDING
THRESHOLD UNDER SECTION 24.
Objectors' statutory standing argument is based entirely on Section 24 and its

"interested party," "direct interest", and "all water users on the system" text.16 (Appellant
Br. at 38-42.) Oddly, Objectors apparently fail to appreciate that Section 24 has nothing

16

Section 24 reads:
If during the pendency of a general adjudication suit, there shall be a dispute
involving the water rights of less than all of the parties to such suit, any interested party
may petition the district court in which the general adjudication suit is pending to hear
and determine said dispute. All persons who have a direct interest in said dispute shall be
given such notice as is required by order of the district court and in addition thereto the
district court shall require that notice of the initial hearing on said dispute be given by
publication at least once each week for two successive weeks in newspapers reasonably
calculated to give notice to all water users on the system. Thereafter the court may hear
and determine the dispute and may enter an interlocutory decree to control the rights of
the parties, unless modified or reversed on appeal, until the final decree in the general
adjudication suit is entered. At that time the district court may after hearing make such
modifications in the interlocutory decree as are necessary to fit it into the final decree
without conflict.
The Utah Legislature significantly revised Section 24 in the 2010 General Session.
See 2010 Utah Laws Ch. 320 (H.B. 229), effective May 11, 2010. However for purposes
of this appeal, the prior version of Section 24 would likely apply. See Brown, 2010 UT
14, n. 22, citing Cedar Mountain EnvtL, 2009 UT 48, % 10 (standing is evaluated at the
time the action is brought).
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to do with objections to proposed determinations. Utah Code Ann. § 73-4-24. By its
terms, Section 24 applies to the filing of a petition by a party to a water right general
adjudication for the determination of a "dispute involving the water rights of less than all
of the parties to such suit" and the notice to be given of such an isolated dispute. Id. It is
Section 11(2) that provides for objections to proposed determinations - which is precisely
what the Objectors filed and is now before the Court. Utah Code Ann. § 73-4-11(2).17
The PD "Notice to Water Users" expressly references Section 11 as the procedure under
which an Objection would be filed. (R. 1890.) Strangely, just as they did before the
lower court, Objectors do not address or even reference Section 11(2) in their Brief.
(Appellant Br.) With this glaring oversight as the backdrop, Objectors now ask the Court
to essentially waive any and all standing requirements on the basis of a self-declared
"interest" in this matter and the fact that they are "water users on the system." (Appellant
Br. at 38-42.)
Objectors have demonstrated a fundamental misunderstanding of Section 24. As
the Court in SWUA v U.S. (Utah) stated, Section 24 is a "simple and common-sense"
approach to resolving some disputes involving "fewer than all of the parties in a water

17

Section 11 (2) reads:
(2) After full consideration of the statements of claims, and of the surveys,
records, and files, and after a personal examination of the river system or water source
involved, if the examination is considered necessary, the state engineer shall:
(a) formulate a report and a proposed determination of all rights to the use of the
water of the river system or water source;
(b) mail or deliver a copy of the report and proposed determination to each
claimant with notice that any claimant dissatisfied with the report and proposed
determination may within 90 days from the date of mailing or delivery file with the clerk
of the district court a written objection;
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basin [. . .] short of the final decree in the general adjudication" in order to secure "a
reasonably prompt resolution of the issues raised in the Section 24 petition." 2006 UT
19, 1 55, citation omitted. This process results in nothing more than an interlocutory
order that, up until the time of the actual entered decree, remains subject to modification
or reversal. Id.; Utah Code Ann. § 73-4-24. Despite this, Objectors offer a tortured
reading of Section 24 to support their assertion that Section 24's notice requirements
somehow leaves the Court devoid of any standing threshold simply because Objectors'
alone forecast that its interlocutory decree may have some possible remote effects.
(Appellant Br. at 38-42.) Clearly, Objectors' position collapses under its own weight and
does not find support in law.

See, e.g., SWUA v U.S. (Utah) 2006 UT 19, ^ 55;

Washington County, 2003 UT 58, ffi[ 15-16 (party's mere interest in and self-declared
connection to water rights administrative process does not confer standing).
Objectors' skewed application of Section 24 hinges on their incorrect application
of Washington County. Objectors fail to appreciate that in Washington County, the Utah
Supreme Court expressly required the petitioners satisfy the stated elements of traditional
standing or alternative standing. No statutory "separate or lower threshold" was allowed.
There the petitioner water conservancy district, like Objectors here, had advanced
statutory standing arguments. 2003 UT at ^ 7-16. The petitioner first asserted that
because it was a water conservancy district created with broad statutory powers, the
applicable standing threshold was lower. 2003 UT 58 atffif7-10. The Court rejected this
argument stating that broad statutory powers did not usurp the traditional standards for
standing. Id The petitioner also argued that simply because it filed a protest before the
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State Engineer as an "interested" party, it had standing before the court on subsequent
judicial review. 2003 UT 58 atffl[11-16. The Court rejected such an approach stating:
Our holding that an "interested" person does not become
"aggrieved" simply by virtue of filing a protest in administrative
proceedings before the state engineer is reinforced by the adverse practical
consequences that would follow such bootstrapping. Had the Conservancy
District attempted to obtain forfeiture of the CPB's rights before the CPB
filed its change application, the Conservancy District would have been
required to meet traditional standing requirements. Were we to interpret
the phrase "any person aggrieved" to include all interested persons who
protest a change application, the filing of a change application would
expose the underlying water rights to otherwise unavailable forfeiture
challenges, because an uninjured protestant would be able to insert its foot
into an otherwise closed jurisdictional door.
2003 UT 58 at 116 (emphasis added).
Here, Objectors seek the very same thing by "bootstrapping" Section 24's
"interested party" and "notice to all water users on the system" language into a "lower
[standing] standard." (Appellant Br. at 38-42.) The net effect of this effort would be
exactly the "adverse practical consequence" the Washington County court sought to avoid
in which any "uninjured" party with a self-declared "interest" could "insert its foot into
an otherwise closed jurisdictional door" to contest each and every proposed
detennination or water right award detailed therein. Washington County, 2003 UT 58, ^
16. This does not satisfy the "simple and common-sense" call of Section 24 to resolve
isolated disputes within a general adjudication by interlocutory order only. SWUA v. U.S.
(Utah), 2006 UT 19, t 55.
Finally, Objectors offer the curious argument that Section 24's requirement "that
notice of the initial hearing" be published in newspapers "reasonably calculated to give
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notice to all water users on the system" somehow confers standing on all such water
users. (Appellant Br. at 38.) This point defies logic. As discussed above, notice does not
confer standing. Notice provides just that, notice. Standing is a jurisdictional threshold
issue for the Court. E,g., Sierra Club, 2006 UT 74, ^j 17. Under Objectors' theory, those
matters "fit for judicial resolution" would be determined by the reach of the publication
of the notice of the initial hearing - not the law of standing. In other words, jurisdiction
would be subsumed by publication. Tellingly, Objectors offer no cite to law or precedent
in support of this point.
CONCLUSION
The trial court correctly found that Objectors did not have traditional or alternative
standing as a matter of law based on their Salt Lake Valley groundwater rights with no
hydrologic connection to Utah Lake or their shares in Utah Lake irrigation companies.
The trial court also correctly found that Objectors are not in a position to "effectively
assist" the Court, that reuse of foreign water return flows is a long-established principle
on which large-scale public water supplies are based, that others with a stake in this
matter have and will continue to raise Objectors' concerns, and that Objectors advance
only remote and generalized speculative concerns regarding the reuse of SVP foreign
water return flows which are rightfully considered in the on-going State Engineer
administrative process on the SVP return flow applications.

Also, Section 24's

"interested [petitioner]" language and broad notice requirements does not somehow
confer standing on Objectors, and every other Salt Lake Valley water user, under some
"lower" statutory standard.
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Therefore? the trial court's ruling should be affirmed.
DATED this /_

day of June, 2011.
SNOW, CHRISTENSEN & MARTINEAU

By_
Shawn E. Draney
Keith A. Call
Scott H. Martin
D. Jason Hawkins
Attorneys for Appellee Strawberry Water Users
Association
MABEY, WMG^&& JAMES
By_
John H. M'abey, Jr.
David C. Wright
Attorneys for Appellee Strawberry High Line
Canal Company

35 J. Reuben Clark Law School, BYU.
Digitized by the Howard W. Hunter Law Library,
Machine-generated OCR, may contain errors.

CERTIFICATE OF SERVICE
I hereby certify that two true and correct copies of the foregoing JOINT BRIEF
OF APPELLEES STRAWBERRY WATER USERS ASSOCIATION and STRAWBERRY
HIGH LINE CANAL COMPANY were served by U.S. Mail on the

;

yr day of June,

2011, as follows:
Thomas K. Snodgrass
U.S. Department of Justice Environment
and Natural Resources Division
1961 Stout Street, 8th Floor
Denver, CO 80294
Daniel D. Price
United States Attorneys Office
185 South State Street, #400
Salt Lake City, UT 84111
Ward Wagstaff
Norman K. Johnson
Utah Attorney General's Office
1594 West North Temple, Suite 300
Salt Lake City, Utah 84116

Steven E. Clyde
Edwin C. Barnes
Wendy Bowden Crowther
Clyde Snow & Sessions, P.C.
One Utah Center, Thirteenth Floor
201 South Main Street
Salt Lake City, Utah 84111
Christopher Rich
Susannah Thomas
U.S. Department of the Interior
Office of the Solicitor
125 South State Street, Suite 6201
Salt Lake City, Utah 84138
J. Craig Smith
Smith Hartvigsen, PLLC
175 South Main Street #300
Salt Lake City, Utah 84111-1939

Brian C. Toth
U.S. Dept. of Justice, Environment &
Natural Resources Division, Appellate
Section
P.O. Box 23795
Washington, DC 20026-3795

36

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ADDENDUM
A - Constitutional Provisions, Statutes and Rules
§ 73-3-7
§ 73-3-8(1)
§78-4-11(2)
§78-4-24
B - Exchange Application E3760, Filed December 12, 1997
C -Strawberry Water Users Ass'n v. United States, 2006 WL 538933 (D. Utah)
D - Utah Lake Management Plan
E - Declaration of Jim Riley, P.E. and maps
F - Affidavit of Kent L. Jones, P.E., Utah State Engineer and exhibits
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ADDENDUMA
Constitutional Provisions, Statutes and Rules
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73-3-7. Protests.
(1) Any person interested may file a protest with the state engineer:
(a) within 20 days after the notice is published, if the adjudicative proceeding
is informal; and
(b) within 30 days after the notice is published, if the adjudicative proceeding
is formal.
(2) The state engineer shall consider the protest and shall approve or reject the
application.
73-3-8. Approval or rejection of application — Requirements for approval Application for specified period of time — Filing of royalty contract for
removal of salt or minerals.
(1) (a) It shall be the duty of the state engineer to approve an application if:
(i) there is unappropriated water in the proposed source;
(ii) the proposed use will not impair existing rights or interfere with the
more beneficial use of the water;
(iii) the proposed plan is physically and economically feasible, unless the
application is filed by the United States Bureau of Reclamation, and would not
prove detrimental to the public welfare;
(iv) the applicant has the financial ability to complete the proposed works;
and
(v) the application was filed in good faith and not for purposes of
speculation or monopoly,
(b) (i) If the state engineer, because of information in the state engineer's
possession obtained either by the state engineer's own investigation or
otherwise, has reason to believe that an application to appropriate water will
interfere with its more beneficial use for irrigation, domestic or culinary, stock
watering, power or mining development, or manufacturing, or will
unreasonably affect public recreation or the natural stream environment, or will
prove detrimental to the public welfare, it is the state engineer's duty to
withhold approval or rejection of the application until the state engineer has
investigated the matter.
(ii) If an application does not meet the requirements of this section, it shall
be rejected.
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73-4-11.

Report and recommendation by engineer to court - Notice - Public meeting.

(2) After full consideration of the statements of claims, and of the surveys, records, and
files, and after a personal examination of the river system or water source involved, if the
examination is considered necessary, the state engineer shall:
(a) formulate a report and a proposed determination of all rights to the use of the
water of the river system or water source;
(b) mail or deliver a copy of the report and proposed determination to each claimant
with notice that any claimant dissatisfied with the report and proposed determination may
within 90 days from the date of mailing or delivery file with the clerk of the district court
a written objection;

73-4-24.

Dispute involving rights of less than all parties to general suit - Petition - Notice
- Hearing and determination - Interlocutory decree.

If, during the pendency of a general adjudication suit, there shall be a dispute involving
the water rights of less than all of the parties to such suit, any interested party may petition the
district court in which the general adjudication suit is pending to hear and determine said dispute.
All persons who have a direct interest in said dispute shall be given such notice as is required by
order of the district court and in addition thereto the district court shall require that notice of the
initial hearing on said dispute be given by publication at least once each week for two successive
weeks in newspapers reasonably calculated to give notice to all water users on the system.
Thereafter the court may hear and determine the dispute and may enter an interlocutory decree to
control the rights of the parties, unless modified or reversed on appeal, until the final decree in
the general adjudication suit is entered. At that time the district court may after hearing make
such modifications in the interlocutory decree as are necessary to fit it into the final decree
without conflict.
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ADDENDUMB
Exchange Application E3760
Filed December 12, 1997
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r^,APPLICATION FOR EXCHANGE
!
OF WATER
QIC 1 2 1937 ^

Rec. by

J£L

Fee Paid $ &

WATER RIGHTS
SAtTUKE

.

w

*K«VMt97~&3334

STATE OF UTAH

Microfilmed
Roll*.

For the purpose of obtaining permission to make an exchange of water in the State of Utah, application is hereby
made to the State Engineer, based upon the following showing of facts, submitted in accordance with the
requirements of the Laws of Utah. (Sec. 73-3-20, Utah Code Annotated, 1953)
^^^^^^^

* EXCHANGE NO, F ^ 7 / g Q o lA^^S^T
* PRIORITY OF RIGHT:

P//^//y47

S

'" ^ ? 7

* FILING DATE:

I
I</ M

J ]QQ ^
/ 7 ^ /

1. OWNER INFORMATION
. Stravfcerry
Namefs)- Strawberry Water Users Association &/Hiqh Line Canal Ccirpany
Address:' 745 North 500 East, P . 0. Box 70, Payson, Utah 84651
Telephone Number:
************************************f*****pTjpprjjT RIGHT******************************************

2. WATER RIGHT EVIDENCED BY: See a t t a c h e d s h e e t .
3. QUANTITY OF WATER: _^_
cfsand/or 64,400
ac-ft
:
SOURCE: See attached sheet.
TRIBUTARY TO: Strawberry River
. COUNTY: Wasatch
4. POINT(S) OF DIVERSION: See attached sheet.

Description of Diverting Works: See attached sheet.
5. NATURE AND PERIOD OF USE
From J a n . 1
.to Dec. 31
Stockwatering:
From
Jan1
.to Dec. 31
Domestic:
.to Dec. 31
From Jan. 1
Municipal:
.to
From
Mining:
Dec. 31
From Jan. 1 .to
Power:
.to
From
Oct . 31
'Other:
.to
Frnm
Apr.
1
Irrigation:
No_
1
6. PURPOSE AND EXTENT OF USE (Used w/other rights? Yes.
Stockwatering (number and kind]: 20,000 c a t t l e , 6,000 sheep, 5,000 h o r s e s
'Domestic:
Families and/or
360,000
.Persons
Municipal (name): S p r i n q v i l l e , Mapleton, Spanish Fork, Salem, Payson, Genola, unincorpoi
Mining:
Mining District in the
Mine
Ores mined:
Power: Plant name: Spanish Fork (1&2) Type:
HYD
_kw
.Capacity: 4,.500
Other (describe):
Irrigation: 53,522.24
.acres. Sole supply of.
.acres
* These items are to be completed by Division of Water Rights
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7. PLACE OF USE
Legal description of areas of use by 40 acre tract:

.
, ,
See atuacned sneer.

8 STORAGE
Ja
' Reservoir N a m e ^ ^ Y r ^ ^ ^ S t o r a g e Period: from
»- l
Capacity: 1 ^ 106, ^00
ac-ft. Inundated Area: I7 ; nnn
Height of dam:
251
feet
Legal description of inundated area by 40 acre tract: See attached sheet.

m

Dec-

31

acres

9. EXPLANATORY
The following is set forth to define more clearly the full use of the current right. (Use additional pages of
same size is necessary): See attached s h e e t .

* ;,t:;. * 9 * * $ * *:;, * if.« * * * * * * * * .-. $ * * * * * * .7. * * * * p n OPQCFT) P Y f H A N C F * ******** * * * * * * * * * * * * * * * * * * * * * * * * * * *

10. QUANTITY OF WATER:
.
cfs and/or 15., 600 depletion
SOURCE: See attached sheet.
COUNTY: Wasatch
,
'COMMON DESCRIPTION: See attached sheet.
11. PnT\n(S) OFFYr.HANHF. (DIVERSION]-

ac . ft

See attached sheet.

Description of Diverting Works: See attached sheet.
12. POINT(S) OF RELEASE:
QUANTITY OF WATER:
PERIOFK)F RELEASE; -

•: • •

_^

Jaiu-L-

-

cfs and/or 15,600 depletion
.tn - .Dec... 31
. . ..

13. NATURE AND PERIOD OF USE (See attached sheet) _
Stockwatering:
From J a n » Domestic:
From Jan. 1
Municipal:
From J a n - 1
Mining:
From
Power:
From
Other:
From
Irrigation:
From &Pr- 1

to ^>ec' 31
to D*50- 3 1
to D*30, 3 1
to
to
to < )ct
to - ' 31
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ac . ft

.,

X

14. PURPOSE AND EXTENT OF USE (Used w/other rights? Yes .. \
-r^v^0
20 000
Stockwatering (number and kind): '
^ t i e , £,000 sheep, b,000 horses
Domestic:
,
Families and/or
Municipal (name): See attached sheet.
Mining:
.
Mining District in the
Ores mined:
.—__
__
, rAA
4 0Q
Power: Pi.ntn.mp. Spanish Fork (1&2) Tvpft!
HYP
^c.\n
.
^
c
r
See
Other (describe):,
attached sheet.
Irrigation: 53,522.24
acres. Sole supply of
15. PLACE OF USE
Legal description of areas of use by 40 acre tract:

Persons
Mine
;

kw
.acres

same as #/

16. STORAGE
Reservoir Name: u t a h L a ] c e
Storage Period: from J a n *
Capacity:
.
ac-ft. Inundated Area:
Height of dam:
feet
Legal description of inundated area by 40 acre tract: u t a h County

1

to.Dec*

J1

acres

17. EXPLANATORY
The following is set forth to define more clearly the full purpose of this proposed exchange. (Use
additional pages of same size if necessary): See attached sheet.

r % * if- if- if- >f- if- if- v v if- v if- v if- if- if- if- if- v if- if- if if- if if- if if if- if- if- if if if- if « if- * if- if- if if- if- if- if if if- if if- if- if if K' if v if if if- * if- if if- if if- * -A if if- if if if if if * if- if >f if if if if

If applicant(s) is a corporation or other organization, signature must be the name of such corporation or
organization by its proper officer, or in the name of the partnership by one of the partners, and the
names of the other partners shall be listed. If there is more than one applicant, a power of attorney,
authorizing one to act of all should accompany the application.
if if *A if if if if v if- }f -A v }f }f sr ff if *A if }f *(• *£ *A if. •,» if if if. if if- if if- if if if if. -A 'A :f :f v *A 'A if. *A "A v> "A v v v v ¥ v »A »A 'A }f 'A *A if *A »A 'A -A if if if- v v» ;A *A ••* 'A if if- if- if if "• 'A if- if lf if "• -A *A *A »A -A *A if

The undersigned hereby acknowledges that even though he/she/they may have been assisted in the
preparation of the above-numbered application through the courtesy of the employees of the Division of
Water Rights, all resposibility for the accuracy of the information contained herein, at the time of filing,
rests with the applicant(s).

'

'

/fj

/,/s

^x^-J

Signature of Applicant(s)
STRAWBERRY WATER USERS ASSOCIATION

6>' fif^Ct^C,
STRAWBERRY HIGH LINE CANAL COMPANY
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1

Exchange Application No.
Water Right No. 43-3001 (Appl. No. 79, Cert. No. 2115)
Water Right No. 43-3102 (Appl. No. 3563, Cert. No. 2116)
Water Right No. 43-1259 (Appl. No. 11573, Cert. No. 5893)
Water Right No. 51-2259 (Underground Claim No. 11730)
Page 1 of 8

Attached Sheets for Paragraph Nos. 2 through 17
2. WATER RIGHT EVIDENCED BY
Water Right No. 43-3001 (Appl. No. 79, Cert. No. 2115), Water Right No. 43-3102
(Appl. No. 3563, Cert. No. 2116), Water Right No. 43-1259 (Appl. No. 11573, Cert. No.
5893), all as amended by Change Application No. a21460. Water Right No. 51-2259
(Underground Claim No. 11730) as amended by Change Application No. a21462. These
water rights total 166,779 acre-feet of storage in Strawberry Reservoir and 7.0 cfs of
tunnel acretion flow in Strawberry Tunnel.
3. QUANTITY OF WATER
The 64,400 acre-feet is computed as 61,000 acre-feet from Strawberry Reservoir under
the Strawberry Water Users Association's (SWUA) water right entitlement as provided
under the 1991 Strawberry Reservoir Operating Agreement among the United States,
Central Utah Water Conservancy District, and SWUA, plus 3,400 acre-feet from the
tunnel acretion flows of Strawberry Tunnel.
Source: Strawberry River, Trail Hollow, Indian, Horse, Tutt, and Currant Creeks, and
Strawberry Tunnel.
4. POINT(S) OF DIVERSION
Points of Diversion for Water Right Nos. 43-3001 and 43-3102: South 1238 ft. East
472 ft. from the NW Cor. of Sec. 16, T. 4 S., R. 10 W., USBM. Soldier Creek Dam.
Points of Diversion for Water Right No. 43-1259: North 1461 ft. West 912 ft. from SE
Cor. Sec. 6, T. 2 S., R. 10 W., USBM. Currant Creek Dam.
Points of Diversion for Water Right No. 51-2259: Strawberry Tunnel West Portal
(outlet) atN. 400 ft. W. 3500 ft. From SE Cor. Sec. 34, T. 7 S., R. 6 E. and points within
Strawberry Tunnel between STA 105+00 and the East Portal along a bearing of N. 83 °
41' E. from the tunnel West Portal (stationing beginning at West Portal).
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7. PLACE OF USE
Legal description of place of use by 40 acre tract(s): SE!/4 Sec. 25; WZlA Sec. 32;
SWA Sec. 35; EV2, SWA Sec. 34; WA Sec. 35; EV2, SViSWA Sec. 36, T. 7 S., R. 2 E.; SE
'A Sec. 28; Sfc Sees. 29 and 30; Sees. 31, 32, 33 and 34; SWASWA Sec. 35, T. 7 S., R. 3
E.; E'/2, SW^ Sec. 9; Sec. 10; SElA, Sec. 12; Sec. 13; ElA Sec. 14; WA, SWA Sec. 16;
Sec. 17; EVi Sec. 20; WA Sec. 21; Sec. 23; SV4. Sec. 25; WA, SE'A Sec. 26; Sees. 29, 32,
35; WA, SElA Sec. 36, T. 8 S., R. 1 E.; Sees. 1 to 4 incl; SEXA Sec. 5; S'/2 Sec. 7; SWA,
ElA Sec. 8; Sees. 9 to 11 incl; WA, SE'A Sec. 12; Sees. 13 to 17 incl.; SV2, NEVi Sec. 18,
Sees. 19 to 30 incl.; NE'/4 Sec. 32; WA Sec. 34; Sees. 35 and 36, T. 8 S., R. 2 E.; Sees. 2
to 5 incl.; WA, SE'/4 Sec. 6; SVi, WZ'A Sec. 7; EVi, SWA Sec. 9; Sees. 10,11,14 to 17
incl; WA Sec. 18; Sees. 20 to 22 incl., NWtf, NW^NE^ Sec. 23; Sees. 27 to 34 incl, T.
8 S., R. 3 E.; Sees. 1 and 2; WA Sec. 5; SE^ Sec. 6; Sec. 7; WA Sec. 8; WA, SWA, Sec.
11; Sees. 12 to 14 inch; SWA Sec. 16; Sec. 17; NEtt Sec. 18; EVi Sec. 20; Sec. 21; SW^
Sec. 22; WA, SWA Sec. 23; Sec. 24 to 29 inch; Sees. 32 to 33; WAWVi Sec. 34; WA Sec.
35; WA, SE'/4 Sec. 36; T. 9 S., R. 1 E.; WA, SElA Sec. 1; NWW Sec. 3; Sees. 4 to 7 incl.;
WA Sec. 8; SEVA Sec. 9; S'/2 Sec. 10; SVi Sec. 11; SVi, WZ% Sec. 12;N'/2 Sec. 13; Sees.
14 and 15; E'/2, SW% Sec. 16; SV2 Sec. 17; Sec. 18; Sees. 19 & 20; NWW Sec. 21; NV*
Sec. 22; Sees. 29 to 31 incl; NWW Sec. 32, T. 9 S, R. 2 E.; Sees. 5 to 7 incl.; W/MWA
Sec. 8; NW[/4 Sec. 18; T. 9 S., R. 3 E.; WA Sec. 4; Sec. 5, T. 10 S., R. 1 E., all in
SLB&M.
Plus municipal service areas of Springville, Mapleton, Spanish Fork, Salem, Payson,
Benjamin, Genola, and unincorporated portions of the present Strawberry Water Users
Association (SWUA) Strawberry Valley Project (SVP) service area.
Plus areas presently irrigated through exchange and/or under stock ownership in SWUA
including 350.09 acres in Hobble Creek Canyon described as 55 acres inNEViSW'^ and
SWAWWVA Sec. 2,15 acres inNW'ASW^ Sec. 2, 77 acres NE^SE^ and SEVAWEVA Sec.
3,13 acres SW^SE^ and SEViSE'/i Sec. 3, 1.64 acres SE^SEV^ Sec. 9, 1.54 acres
SWASWA Sec. 10, 10.36 acres NEftNEtf, 14.68 acres SEVAWE'A, 6.60 acres SE%SW1/4,
11.00 acres NW^SEVi, 4.39 acres SWViSEtf, Sec. 16,1.00 acres NWViSWtt, 15.90
acres SW^SW'A Sec.21, 5.30 acres NEVSNWK, 3.07 acres SWANWA, 9.09 acres
1
WNVASWA, 11.59 acres SWASWA, Sec. 29, 0.91 acres NEMNW /*, 0.02 acres
SEVASEVA, Sec. 28, 2.32 acres SEVAWZVA, 15.86 acres SWASWA, 2.50 acres NEViSWtf,
16.61 acres SE'ASWVA, WEVASWA, A.91 acres SE^SE'A Sec. 31,4.24 acres WElASElA,
22.86 acres SWASEVA, 8.05 acres SEV^SEV^, Sec. 32, 5.60 acres NW^NWtf, 5.44 acres
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SWViNW1/, 2.38 acres SE'/NW1/, 0.33 acres NEVSSWtf, 7.38 acres NWKSW1/*, Sec.
33, all in T. 7 S., R. 4 E, SLB&M. 0.39 acres NE^NW'/i, 0.70 acres NWVSNWK Sec. 5,
7.52 acres NE'/NE1/, 0.85 acres NWViNEVi, Sec. 6, T. 8 S., R. 4 E., SLB&M.;
Plus areas presently irrigated in Spanish Fork Canyon through exchange and/or under
stock ownership in Strawberry Water Users Association described as E/2NE1/,
l
SWVANEVA Sec. 33 and WANWA Sec. 34, all of T. 8 S., R. 3 E., S ASE%, SEVASWVA,
1
NW'/SE / Sec. 12, WANEVA Sec. 13, all of T. 9 S, R. 3 E., SEViSEtf Sec. 9, N&SWVS,
SEtfNWVi, SWKNEtt Sec. 10, SW'/NW1/ Sec. 16, SEl/«NEV4, NEtfSEVi Sec. 17,
NW'/NW1/ Sec. 18, SWASEVA Sec. 32, all in T. 9 S., R. 4 E., SE^SW1/, SWKSE1/* Sec.
30, T. 9 S., R. 5 E., WaSW'/i Sec. 12, WASWA, WASEVA Sec. 14, EVaSWVi, S1AWZVA,
NWVi NE1/, SEViSE1/*, NW'/SE1/ Sec. 22, W'/SW1/, NW1/, N'/NE 1 /, S'/SE1/ Sec. 23,
SW^SW1/, NW'/NW1/ Sec. 24, W/2NW1/ Sec. 25, SE'/SW1/, NW'/SW1/, NWW,
NE1/, WASE'A Sec. 26, NE/tNE1/, SW/iNE1/, NEViSE1/, Sec. 27, SE/4NE1/, NE/iSE1/
• Sec. 35, all of T. 10 S., R. 3 E., WASEVA, SWASEVA Sec. 5, NE/INW1/ Sec. 8, all of T.
10 S., R. 4 E, E/aSW1/ Sec. 2, NE1/ Sec. 11, S^NW1/, WASWA, NWtfSEVi Sec. 12, all
ofT. 10S.,R. 5 E, all SLB&M.;
Plus areas above the High Line Canal described as 7.5 acres NW1/ Sec. 11, T. 9 S., R. 1
E., 7.73 acres NW1/, 27.46 acres NE1/ Sec. 13,134.86 acres in NE1/*, SE1/ Sec. 20 and
NW1/, SW1/ Sec. 21, 34.98 acres inNW'Z Sec. 22, all T. 9 S., R. 2 E., all SLB&M.
8. STORAGE
Legal description of inundated area: In T. 3 S., R. 11 W., the SW 1/4 Sec. 9; SE 1/4
Sec. 8; SE 1/4 Sec. 18; Sees. 16 and 17; W lA & SE 1/4 Sec. 15; E lA & SW 1/4 Sec. 19;
and Sees. 20-22,27-29, 31-33. In T. 3 S., R. 10 W., the SE 1/4 Sec. 32; SW 1/4 Sec. 33;
and Wl/2 & NE 1/4 Sec. 34. In T. 4 S., R. 12 W, the NE 1/4 Sec. 1. In T. 4 S., R. 11 W.
the N lA & SE 1/4 Sec. 6; Sees. 4 and 5; W lA & SE 1/4 Sec. 3; S lA & NE 1/4 Sec. 2; and
Sec. 1. In T. 4 S., R. 10 W., Sec. 6; the S lA & NE 1/4 Sec. 5; W lA Sec. 4; Sees. 7 and 8;
W lA Sec. 9; NW 1/4 Sec. 16; and Sees. 17 and 18. In T. 4 S., R. 11 W., the E lA Sec. 8;
Sees. 9-17; SE 1/4 Sec 18; NE 1/4 Sec. 19; N V2 Sec 20; Sec. 21; NW 1/4 Sec. 22; N lA
Sec. 23; and NW 1/4 Sec 24. All U.S.B. & M.
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9. EXPLANATORY
The water rights involved in this exchange application are associated with the Strawberry
Valley Project (SVP) constructed by the United States Bureau of Reclamation. They
consist of rights for transbasin diversion of water tributary to the Strawberry River into
Diamond Fork Creek and the Spanish Fork River for use in the Strawberry Water Users
Association (SWUA) service area in South Utah County. The SWUA and Strawberry
High Line Canal Company have the right to file this exchange application for SVP
transbasin diversion water rights as outlined in Change Application No. a21460 and as
outlined below. Other water rights used in connection with these water rights for SVP
deliveries include direct delivery rights from the Spanish Fork River under Water Right
No. 51-1004, Application No. 2259, Certificate No. 2117 and Water Right No. 51-1016,
Application No. 5910, Certificate No. 2118, both as amended by Change Application No.
a21461. However, these other water rights are not involved in this exchange application.
The water has been used primarily for irrigation, but is also used for stockwatering,
hydropower generation, domestic use, and outdoor watering in Springville, Mapleton,
Spanish Fork, Salem, and Payson. Change Application Nos. a21460, a21461, and
a21462 will authorize municipal use as well.
Only transbasin diversion water rights are included and involved in this exchange
application. This water is released from Strawberry Reservoir or Strawberry Tunnel into
Diamond Fork Creek, a tributary of the Spanish Fork River, and rediverted at various
points along the Spanish Fork River. After use in the upper SVP service area, some
transbasin diversion water returns to the natural streams of the valley and is rediverted
and used on other SVP lands in the lower portions of the project. The balance of
the return flow waters eventually discharges into Utah Lake and to the Great Salt Lake.
The United States constructed the SVP between 1906 and 1922. In 1916, the United
States contracted with the Strawberry High Line Canal Company (Company) to operate
the SVP Strawberry High Line Unit. On May 3, 1921, the United States executed a
second contract which conveyed to the Company as a successor to the United States the
title to the waste, seepage, and return flow waters from the transbasin diversion water
delivered in the High Line Unit. On November 9, 1922, the 4th District Court of the
County of Utah of the State of Utah decreed that the rights to the return flow waters of the
SVP in Spring Creek belonged to the Company. The Company has used these return
flow waters to this day.
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In 1926, the United States entered into a contract with the SWUA providing for SWUA
operation, maintenance and management of the SVP and for repayment to the United
States for its investment in the SVP. Under provisions of federal water right applications,
the United States/SWUA 1926 and 1940 contracts, and Deeds of Conveyance signed by
each water right holder in return for SWUA stock, the ownership and management of
SVP return flows, except those of the High Line Canal Company, were transferred to the
SWUA.
Exchange and use of SVP transbasin diversion return flow water currently reaching Utah
Lake was not attempted by either the United States or the SWUA at the beginning of the
project for three reasons: (1) the SVP had no storage reservoir within the Utah Lake
drainage basin that could be used to exchange water with that reaching Utah Lake; (2) the
technology for deep well turbines which could tap the Utah Valley groundwater reservoir
was not available until the 1950's; and (3) prior to the 1991 Strawberry Reservoir
Operating Agreement among the United States, the Central Utah Water Conservancy
District and SWUA, the yearly return flows entering Utah Lake were too variable for
economical recovery.
11. POINTS OF EXCHANGE
Returnflowsfrom transbasin diversion water used on SVP lands will be recovered at the
following points:
1. A pump station and forebay pond (0.5 acre) located at South 900 feet, West 1900
feet of NE corner of Sec. 30, T8S, R2E, SLB&M.
2. A pump station and forebay pond (0.5 acre) located at South 1400 feet, East 700
feet of NW corner of Sec. 33, T8S, R2E, SLB&M.
3. A punip station and forebay pond (0.5 acre) located at North 2400 feet, West 700
feet of SE corner of Sec. 34, T8S, R2E, SLB&M.
4. A deep well (16 in. diameter, 1000 ft deep) located at North 2250 feet, East 1400
feet of SW corner of Sec. 34, T9S, R1E, SLB&M.
5. An existing deep well (16 in. diameter, 500 ft deep) located at South 574 feet,
East 596 feet from N 1/4 corner of Sec. 35, T9S, R1E, SLB&M.
6. An existing deep well (16 in. diameter, 500 ft deep) located at South 656 feet,
East 76 feet of NW corner of Sec. 36, T9S, R1E, SLB&M.
7. A deep well (16 in. diameter, 1000 ft deep) located at North 1400 feet, West 900
feet of SE corner of Sec. 13, T9S, R1E, SLB&M.
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8. A deep well (16 in. diameter, 1000 ft deep) located at South 600 feet, East 2400
feet of NW corner of Sec. 12, T9S, R1E, SLB&M.
9. A deep well (16 in. diameter, 1000 ft deep) located at North 200 feet, East 1900
feet of SW corner of Sec. 140, T9S, R2E, SLB&M.
10. A deep well (16 in. diameter, 1000 ft deep) located at North 0 feet, East 0 feet of
NW corner of Sec. 22, T9S, R2E, SLB&M.
11. A deep well (16 in. diameter, 1000 ft deep) located at East 1500 feet from N 1/4
corner of Sec. 23, T8S, R3E, SLB&M.
12. Existing wells, springs, and creeks of the cities of Springville, Mapleton, Spanish
Fork, Salem, Pay son, Santaquin, Genola, Benjamin, Elk Ridge, and Woodland
Hills as identified by future agreements for which amended application will be
submitted.
13. Additional further diversion works as M&I development occurs in the SWUA
service area for which amended application will be submitted.

14. PURPOSE AND EXTENT OF USE
Municipal: Springville, Mapleton, Spanish Fork, Salem, Payson, Santaquin, Genola,
Benjamin, Elk Ridge, and Woodland Hills.
17. EXPLANATORY
This exchange application provides for the full use and depletion of all SVP transbasin
diversion water introduced into the Utah Lake drainage basin. It exchanges Strawberry
River transbasin diversion return flow water currently reaching Utah Lake to wells and
other recovery facilities for reuse as irrigation water on SVP lands currently with
insufficient supply and as municipal/domestic supply in the SVP service area. Actual
water available for diversion, reuse, depletion of SVP transbasin return flows under this
exchange application will be based upon annual determinations of SVP return flows
available in Utah Lake made at the beginning of each calendar year.
As indicated in Paragraph 9, with the exception of measures taken by High Line Canal
Company, exchange and reuse of SVP transbasin diversion return flow water reaching
Utah Lake was not attempted by the United States or the SWUA at the beginning of the
project for three reasons: (1) the SVP had no storage reservoir within the Utah Lake
drainage basin that could be used to exchange water with that reaching Utah Lake; (2) the
technology for deep well turbines which could tap the Utah Valley groundwater reservoir
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was not available until the 1950's; and (3) prior to the 1991 Strawberry Reservoir
Operating Agreement between the United States, the Central Utah Water Conservancy
District and SWUA, the yearly return flows entering Utah Lake were too variable for
economical recovery. Now that the 1991 Operating Agreement is in place guaranteeing
the SWUA afirm61,000 acre-feet transbasin water delivery each year, the SWUA
transbasin return flows reaching Utah Lake are sufficiently reliable for economical
recovery.
About the time deep well turbines became available in the early 1950's, the United States
began to plan the Central Utah Project (CUP). The United States requested that SWUA
wait on any large improvements for the SVP so that possible economies could be realized
with joint construction and improvements with the CUP. In the meantime, the SWUA
employed all of its financial resources for repayment of original SVP construction costs
and for operation and maintenance of the SVP system.
Now that SVP repayment is complete and the configuration of the CUP is sufficiently
known, the SWUA is ready to move forward on further conservation and recovery of
SVP water supplies. The CUP Spanish Fork-Nephi (SFN) Pipeline has been designed
with insufficient capacity to meet the peak capacity needs of the SVP. In addition, the
proposed Monks Hollow Dam and Reservoir will not be constructed. Thus, both
additional storage and peak delivery capacity is needed in Utah Valley to supply peak
demands for SVP lands. With this exchange application, the SWUA is moving forward
in meeting its storage and peak capacity needs while providing additional water to those
stockholders receiving less than the State Engineer irrigation duty for the area of four (4)
acre-feet per acre. Currently, many of these stockholders receive only two (2) acre-feet
per acre. Also, as urbanization progresses, SVP transbasin diversion water will be
increasingly used for municipal and industrial purposes. It is anticipated that additional
exchange applications will be filed in the future for recovery and exchange of new SVP
return flows reaching Utah Lake as a result of this urbanization.
The SWUA transbasin diversion rights in the SVP yield 64,400 acre-feet per year (61,000
acre-feet from Strawberry Reservoir and 3,400 acre-feet per year from Strawberry
Tunnel). Of this 64,400 acre-feet of transbasin diversion water, the SWUA stockholders
currently consumptively use 48,800 acre-feet annually and 15,600 acre-feet annually
discharges intoUtah Lake as SVP return flows.
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In summary, the exchange under this application will recover an average of 15,600 acrefeet annually of SVP return flow water currently entering Utah Lake. This water will be
exchanged into wells or other recovery facilities for reuse and depletion in the SVP
service area. The actual amount of return flow water available for exchange and
depletion in a given year under this application will be determined at the beginning of the
calendar year.
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CERTIFICATION
I HEREBY CERTIFY that the attached documents are printed from the Water Rights website at
www.waterrights.utah.gov of the Division of Water Rights:
1. Water Distribution Plan for the Utah Lake Drainage Basin, 18 pages
2. December 16,1993 Modification to Interim Utah Lake Management
Plan, 3 pages
SAID DOCUMENTS are printedfromthe water rights website Distribution Plan Page located at
http ://waterrights .Utah, go v/wrinfo/policy/distrib. asp.
I HEREBY CERTIFY that the attached document is a true and correct copyfromWater Right
File Number 51-7177 of the Division of Water Rights:
3. Letter dated February 10,1998 re Water Right Exchange ApplicationfromProvo
River Water Users Association, 4 pages
4. Letter dated February 10,1998 re Protest of Exchange ApplicationfromClyde,
Snow & Swenson, PC, 4 pages
5. Letter dated February 9, 1998 re Exchange application from Utah States
Department of the Interior, 2 pages
6. Application for Exchange of Water 51-7177 (e3760), 11 pages
SAID DOCUMENT(s) are on file in the Division of Water Rights, located at 1594 West North
Temple Street, Suite 220, Salt Lake City, UT 84116.
Dated this 31st day of March 2010.
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//Deputy State Engineer
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Strawberry Water Users Ass 'n. v. United States
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Not Reported in F.Supp.2d, 2006 WL 538933 (D.Utah)
Motions, Pleadings and Filings
Judges, Attorneys and Experts
Only the Westlaw citation is currently available.
United States District Court,
D. Utah, Central Division.
STRAWBERRY WATER USERS ASSOCIATION, Plaintiff,
v.
UNITED STATES OF AMERICA, et al., Defendants.
No. 2:01-CV-0295BSJ, 2:02-CV-344BSJ.
March 3, 2006.
JosecliJioyak, Scott H. Martin, Andrew M. Morse, David J, Hawkins, Keith A. Call, Shawn E. Draney,
Snow Christensen & Martineau, Salt Lake City, UT, for Plaintiff.
Daniel D. Price, US Attorney's Office, Michael A. Gheleta, R. Lee Leininger, US Department of Justice
Environmental Defense, Denver, CO, Edwin C Barnes, Steven E. Clyde, James P. Alder, Wendy B.
Crowther, Clyde Snow Sessions & Swenson, Norman K. Johnson, Julie I. Valdes , Utah Attorney
General's Office (1594), Thomas A. Mitchell, Salt Lake City, UT, for Defendants.
MEMORANDUM OPINION
JENKINS, Senior J.
* 1 This is a case about water. It is not just a case about water, but about contracts that relate to
water, federal water projects, federal and state statutes relating to water, and the relationship of
federal and state governments to federally-sponsored water projects.
Many of the answers are found in historical events and documents which stretch back more than a
century.
Many of the statutes and documents appear to speak with inconsistent voices, which we will try to
reconcile as best we can.
This effort has taken some time. Because of the importance of the issues presented, we have felt
constrained to review with some care the materials, arguments, and issues proffered to the court for
decision, which have been prepared by counsel over a period of years. The court has also taken into
consideration the recent opinion of the Utah Supreme Court in In re: Uintah Basin Water Rights
(Strawberry Water Users Association v. Bureau of Reclamation), 2005 UT 64, — P.3d — , 2005 WL
2351933 (decided Sept. 27, 2005), which addresses many of these same materials, arguments and
issues.
Factual Background
In the Uintah Basin Water Rights opinion, the Utah Supreme Court succinctly summarized the
history of the Strawberry Valley Project, which serves as the historical context for the claims asserted
in this proceeding as well. See id. 2005 UT 64, at H1i 9-20.
In this case, the following facts, among others, appear without substantial controversy:
On December 15, 1905, the Secretary of the Interior, acting under authority of the Reclamation
Act of 1 9 0 2 , — authorized construction of the Strawberry Valley Project ("SVP"). Preliminary work on
the SVP actually began in 1903, but the bulk of the SVP was constructed by the United States Bureau
of Reclamation between 1906 and 1922. The SVP was intended to, among other things, develop,
divert and store waters from the tributaries of the Duchesne River in the upper regions of the Uintah
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Basin in Wasatch County, and to convey that water through the Wasatch Mountains for use on
lands in southern Utah County. In addition, the SVP would develop and divert water from the Spanish
Fork River in Utah County for use in southern Utah County as well.
FN1. Act of June 17, 1902, ch. 1093, 32 Stat. 388, codified at 43 UJS.CA. 55 372 et_seg_.
(1986).

As initially constructed, the SVP consisted of a number of features, including the following:
a. the Strawberry Dam, constructed across the natural channel of the Strawberry River in Wasatch
County, creating the Strawberry Reservoir with a total active storage capacity of approximately
270,000 acre-feet;
b. a series of diversion dams and feeder canals to collect and to divert water from natural streams
in the Duchesne River Drainage in the Uinta Mountains in Wasatch County for storage in the
Strawberry Reservoir;
c. the Strawberry Tunnel, approximately 3.8 miles long, with an original capacity of approximately
600 cubic feet per second ("cfs"), driven through the Wasatch Mountains from Strawberry Reservoir
on the east side into Sixth Water Creek on the west side, to convey the storage waters from the
Strawberry Reservoir into the Spanish Fork River Drainage to be applied to beneficial use in southern
Utah County;
* 2 d. the Upper Spanish Fork Power Plant;
e. the Strawberry Power Canal;
f. the Strawberry High Line Canal;
g. the Mapleton-Springville Lateral; and
h. the Spanish Fork River Diversion Dam, designed and constructed to divert and re-divert SVP
waters from the Spanish Fork River into the Strawberry Power Canal for delivery into the Upper
Spanish Fork Power Plant for electrical generation, and into the Strawberry High Line Canal and
Mapleton-Springville Lateral to be applied to beneficial use on lands in southern Utah County.
Deliveries of Strawberry project water began in 1915.
Upon completion, the SVP provided an average annual water supply of 71,000 acre-feet for the
irrigation and related uses on approximately 43,000 acres of land in southern Utah County.
Consistent with the intended purposes of the Reclamation Act and construction of the SVP, and
pursuant to the Patents and Water-Right Certificates Act of 1 9 1 2 , , — and/or the Town Sites and
Power Development Act of 1906, ™- and/or the Warren Act,-- 4 the United States entered into
various water right contracts to provide SVP water users with rights to beneficially use SVP water.
FN2. Act of August 9, 1912, ch. 278, 37 Stat. 265 (1912), codified at 43 U.S.CA. 55

541-546 (1986).

FN3. Act of April 16, 1906, ch. 1631, § 4, 34 Stat. 116, codified at 43 U.S.CA. § 567

mm.
FN4. Act of February 2 1 , 1911, ch. 141, 36 Stat. 925, codified at 43 U.S.CA. 55 523-525
(1986).
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Section 4 of the Fact Finders' Act, Act of December 5, 1924, ch. 4, 43 Stat. 702, codified at 43
U.S.C.A. § 500 (1986), required that the operation and maintenance of reclamation projects be
turned over to a water users' association or irrigation district, and thereafter, that the United States,
in its relation to the project, would be required to deal with the water users' association or irrigation
district. Section 4, sub-section I of the Fact Finders' Act reads:
Whenever the water users take over the care, operation and maintenance of a project, or a
division of a project, the total accumulated net profits, as determined by the Secretary, derived from
the operation of project power plants, leasing of project grazing and farm lands, and the sale or use
of town sites shall be credited to the construction charge of the project, or a division thereof, and
thereafter the net profits from such sources may be used by the water users to be credited annually,
first, on account of project construction charge, second, on account of project operating and
maintenance charge, and third, as the water users may direct. No distribution to individual water
users shall be made out of any such profits before all obligations to the Government shall have been
fully paid.
43 U.S.C.A. 5 501 (1986).
The Strawberry Water Users Association ("SWUA") was organized in 1922 for, among other things,
the purposes of:
a. representing the SVP Water Users in their dealings with the United States regarding the SVP;
b. assuming the obligations of the SVP Water Users to repay to the United States the remaining
unpaid and reimbursable construction costs and operation & maintenance costs of the SVP;
c. assuming the obligations of the United States to deliver and distribute SVP water to SVP Water
Users; and
* 3 d. assuming the responsibility for the operation & maintenance of the SVP, except for the
Strawberry High Line Canal and the Mapleton-Springville Lateral.
SWUA entered into contracts with the United States dated September 28, 1926 ("1926 Contract"),
November 20, 1928 ("1928 Contract"), October 9, 1940 ("1940 Contract"), as well as the 1991
Contract at issue in this case.
Under the 1926 Contract, (1) the care and the responsibility for operation and maintenance of the
entire SVP, except the Mapleton-Springville Lateral and the Strawberry High Line Canal, was
transferred to SWUA; (2) SWUA agreed to perform all obligations of the United States under the
contracts executed by the United States as part of the project, including the delivery of SVP water to
SVP Water Users; and (3) SWUA guaranteed repayment of the reimbursable construction costs for the
SVP still owed to the United States.
The establishment of enforceable legal rights to use Strawberry project water required more than
the physical delivery of that water to users. In the Reclamation Act of 1902, Congress had
created a blueprint for the orderly development of the West, and water was the instrument by
which that plan was to be carried out. See Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275, 292,
78 S.Ct. 1174, 2 LEd.2d 1313 (1958). Congress's plan included purposeful and continued deference
to state water law, which was to govern the ownership of all water rights absent a clear Congressional
directive to the contrary.... Section 8 of the Reclamation Act left little room for doubt.
Uintah Basin Water Rights, 2005 UT 64, at H 11 (citations omitted). Section 8 of the Reclamation
Act of 1902 reads in pertinent part:
Nothing in this ActDigitized
shall by
betheconstrued
as affecting or intended to affect or to in any way interfere
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with the laws of any State or Territory relating to the control, appropriation, use, or distribution of
water used in irrigation, or any vested right acquired thereunder, and the Secretary of the Interior, in
carrying out the provisions of this Act, shall proceed in conformity with such laws, and nothing herein
shall in any way affect any right of any State or of the Federal Government or of any landowner,
appropriator, or user of water in, to, or from any interstate stream or the water thereof: Provided,
That the right to use of water acquired under the provisions of this Act shall be appurtenant to the
land irrigated, and beneficial use shall be the basis, the measure, and the limit of the right.
Act of June 17, 1902, ch. 1093, § 8, 32 Stat. 388, 390 (1902), codified at 43 U.S.C.A. SS 372, 383
(1986) (emphasis added).
On January 27, 1904, in anticipation of the construction of the Strawberry project, Frank C. Kelsey
filed with the State Engineer Application No. 79 for the appropriation of 100,000 acre-feet of water
from the Strawberry River, Trail Hollow Creek, Indian Creek, and Horse Creek, all of which are located
in the Duchesne River drainage. Kelsey's application, anticipated that the water would be stored in
the proposed Strawberry Reservoir from which it would be diverted for application to beneficial use on
lands in southern Utah County. The application was assigned to the Strawberry Irrigation and
Reservoir Committee, on May 16, 1905, and was then reassigned to the Bureau of Reclamation on
August 11, 1905. The Utah State Engineer approved Application No. 79 on January 23, 1906, subject
to proof of actual appropriation and beneficial use.
* 4 By the early 1930s, the SVP appropriation efforts were complete, and proofs of appropriation
were filed with the State Engineer. On March 13, 1933, the Engineer issued Certificate of
Appropriation No. 2115 (later designated as water right 43-3001) for the 100,000 acre-feet covered
by Application No. 79, which had originally been filed in 1904. The certificate was based exclusively
upon the beneficial use of Project water by the individual Strawberry users whose contractual
interests had been assigned to the SWUA in exchange for shares of SWUA stock. The certificate
provided for capture and storage in Strawberry Reservoir, delivery down Diamond Fork into the
Spanish Fork River and then into the Strawberry High Line Canal for the purpose of irrigation of
53,522.24 acres of land, specifically describing such land, all of which is located in southern Utah
County. The certificate was issued in the name of the United States and remains in the name of the
United States.
In addition, the Utah State Engineer has issued the following certificates of appropriation of
Strawberry project water in the name of the United States:
a. Certificate of Appropriation No. 2116 (later designated as Water Right No. 43-3102), based
upon Application No. 3563, for 60,000 acre-feet of water to be applied to beneficial use on the same
53,522.24 acres referred to in Certificate of Appropriation No. 2115, described above.
b. Certificate of Appropriation No. 5893 (later designated as Water Right No. 43-1259), based
upon Application No. 11573.
c. Certificate of Appropriation No. 2117 (later designated as Water Right No. 51-1004), based
upon Application No. 2259.
d. Certificate of Appropriation No. 2118 (later designated as Water Right No. 51-1016), based
upon Application No. 5910.
e. Certificate of Appropriation No. 627 (later designated as Water Right No. 51-1002), based upon
Application No. 1143.
These certificates were issued upon applications filed by the United States Bureau of Reclamation
between 1910 and 1934 and proof of application to beneficial use by Strawberry project water users.
In addition, SWUA has acquired in its own name water rights for beneficial use by SWUA and its
shareholders in southern Utah County, the ownership and use of which is not in dispute in this
litigation, including the following:
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

a. Certificate of Appropriation No. 2448 (later designated as Water Right No. 51-1030) with a
priority date of March 2 1 , 1931, based on Application No. A11049 for the diversion and
nonconsumptive use of 85.23 cfs of water from the Spanish Fork River for electrical generation by
SWUA at the Upper and Lower Spanish Fork Power Plants.
b. Certificate of Appropriation No. 2238 (later designated as Water Right No. 51-1026) with a
priority date of June 27, 1929, based on Application No. A10695 for the diversion and
nonconsumptive use of 35 acre feet of water from the Cold Springs Area for electrical generation by
SWUA at the Lower Spanish Fork Power Plant.
* 5 c. Certificate of Appropriation No. 5885 (later designated as Water Right No. 51-1063) with a
priority date of January 17, 1941, based on Application No. A14028 for the diversion and
nonconsumptive use of 11 cfs of water from Peteetneet Creek for electrical generation by SWUA at
the Payson Power Plant.
d. Approved Application to Appropriate No. A61324 (Water Right No. 51-5799) with a priority date
of October 14, 1985 for the diversion and nonconsumptive use of 237 cfs of water from the Spanish
Fork River for electrical generation by SWUA at the Upper Spanish Fork Power Plant.
e. Approved Application to Appropriate No. A61325 (Water Right No. 51-5800) with a priority date
of October 14, 1985 for the diversion and nonconsumptive use of 315 cfs of water from the Spanish
Fork River for electrical generation by SWUA at the Lower Spanish Fork Power Plant.
f. Underground Water Claim No. 11730 (later designated as Water Right No. 51-2259).
g. Underground Water Claim No. U23159 (later designated as Water Right No. 43-9622).
h. Underground Water Claim No. U11729 (later designated as Water Right No. 51-2258).
SWUA has also filed water right applications with the Utah State Engineer that have not yet been
approved. Those water right applications include the following:
a. Application No. A64774 (later designated as Water Right No. 51-6188) with a priority date of
June 12, 1990 for the diversion and nonconsumptive use by SWUA of 600 cfs of water from the
Enlarged Strawberry Reservoir for electrical generation by SWUA at the Three Forks Power Plant.
b. Application No. A68837 (later designated as Water Right No. 43-10521) with a priority date of
May 5, 1995 for the diversion and nonconsumptive use by SWUA of 600 cfs or 74,300 acre-feet of
water from the Enlarged Strawberry Reservoir for electrical generation by SWUA at the Last Chance
Power Plant, the Three Forks Power Plant and the Monks Hollow Power Plant.
The water rights described above (a.-h.) were acquired by SWUA in its own name, for the use and
benefit of SWUA and its shareholders, as were the pending water right applications (a.-b.) described
above.
The United States claims no right to make change applications concerning these water rights held
in the name of SWUA.
As early as 1919, water users and other local leaders began considering the possibility of
expanding the SVP. These early proposals evolved into what became known as the Bonneville Unit of
the Central Utah Project ("CUP").
In 1956, the CUP was authorized as part of the Colorado River Storage Project A c t . —
Construction on the Bonneville Unit of the CUP began in approximately 1967. As part of the Bonneville
Unit of the CUP, the United States constructed new water diversion, storage and conveyance facilities
that rendered major elements of the existing Strawberry Valley Project ineffective. For example, the
United States constructed the Soldier Creek Dam on the Strawberry River below the Strawberry Dam,
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and then removed the Strawberry Dam to create the Enlarged Strawberry Reservoir, with an
active capacity of approximately 951,360 acre-feet. As the Utah Supreme Court explains:
FN5. Act of April 1 1 , 1956, ch. 203, 70 Stat. 105, codified at 43 U.S.C.A. 55 620-620o
(1986).

* 6 The new dam increased the capacity of Strawberry Reservoir from roughly 270,000 acre-feet to
more than 1,100,000 acre-feet. After the enlarged reservoir was in place, the parties entered into
what they refer to as the 1991 Operating Agreement. Under the terms of this agreement, Strawberry
is guaranteed annual delivery of 61,000 acre-feet from the enlarged reservoir. Strawberry's petition
alleged that it had historically received some 70,000 acre-feet. The United States in the federal action
claims the historical average was 61,500 acre-feet. Whatever the figure, it appears that it no longer
varies with the ebbs and flows of wet and dry years, but is fixed at 61,000 acre-feet annually....
Uintah Basin Water Rights, 2005 UT 64, at H 20 (footnote omitted).
The United States also constructed a new Strawberry collection system to divert water from
streams along the south slope of the Uinta mountains for conveyance and storage in the Enlarged
Strawberry Reservoir consistent with CUP water rights.
In addition, CUWCD and the United States constructed the Syar Tunnel and Sixth Water Aqueduct
to convey water from the Enlarged Strawberry Reservoir to the Spanish Fork River through the
Diamond Fork System. The design and features of the Diamond Fork System have changed since the
1991 Contract was negotiated but, as completed, the system allows delivery at the confluence of
Diamond Fork of the volume of Expanded Strawberry Reservoir water to which SWUA is entitled under
the 1991 Contract.
The current dispute first arose in August 1997, when Strawberry filed three change applications
seeking to update and correctly reflect current points of diversion and place of use of Project water
and to provide for municipal and industrial use. More specifically, Strawberry sought the right to use
Project water for the irrigation of small lots, including lawns and gardens, as opposed to larger
agricultural tracts. In its protest before the State Engineer, the United States claimed that it was the
owner of the water and urged the State Engineer to dismiss the Strawberry applications until the
ownership issue could be resolved, presumably in Utah courts....
Separate and apart from these initial change applications filed by Strawberry are competing
applications filed by each of the parties in December 1997 seeking to recapture Project water after it
has been fully utilized and passed beyond the control of either party. These applications are
extremely ambitious and far-reaching. The application of the United States, filed December 4, 1997,
seeks to appropriate 49,200 acre-feetof return flow of Project water for storage in Utah Lake and
delivery in Salt Lake County. Strawberry's "exchange application," filed eight days later, seeks to
recover the return flow from 64,400 acre-feet by pumping or diverting from existing wells, springs,
and streams in southern Utah County....
Id. at HH 21-22. These events, coupled with growing frustration and mistrust concerning the
administration of the 1991 Contract, precipitated litigation in both federal and state courts.
Procedural History
* 7 T h e Strawberry Water Users Association commenced this action by filing a complaint on April
26, 2001, seeking a declaratory judgment that a July 29, 1991 contract entered into by the SWUA,
the United States and the Central Utah Water Conservancy District ("CUWCD") concerning the
operation and maintenance of the enlarged Strawberry Reservoir "is binding upon, and enforceable
against, all parties to the 1991 Contract, according to the plain meaning of its terms," as well as
preliminary and permanent injunctive relief specifically enforcing the 1991 Contract. (Complaint, filed
April 26, 2001 (dkt. no. 1), at 2 H 1.) The original complaint also alleged the denial of SWUA's "due
process, equal protection, statutory, contract and other rights" by the United States and CUWCD, for
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which SWUA sought injunctive relief. ( Id. at 3-4 H 6.)
The complaint filed in this case acknowledged that on the two days preceding the filing of the
complaint, SWUA had also filed petitions in two general water rights adjudications pending in the Utah
state district courts "to obtain a declaration of its ownership interests in, and rights to use" water
delivered to SWUA and its shareholders by the Strawberry Valley Project pursuant to the 1991
Contract. ( I d . at 3 H 5.) Those petitions sought a declaration of SWUA's ownership of water rights to
Strawberry project water (including a right to the return flows of project water delivered to SWUA
shareholders), its right to apply Strawberry project water to small parcels of land, and its right to file
applications with the Utah State Engineer to change the purpose and place of diversion of Strawberry
project water or to exchange rights to that water for rights to other water, all without the consent or
approval of the United States.
On September 2 1 , 2001, SWUA also filed an action in the Eighth District Court of the State of Utah
against the Utah State Engineer, the United States and the CUWCD, which was subsequently removed
to this court and consolidated with this action. ( See Order Consolidating Actions, filed August 7, 2002
(dkt. no. 35), Strawberry Water Users Association v. Robert L Morgan, etaL, Civil No. 2:02-CV344BSJ (D. Utah, filed April 29, 2002).) That action sought de novo judicial review m3 of the Utah
State Engineer's August 24, 2001 Memorandum Decision addressing two separate change applications
that had been filed by SWUA and the United States, respectively. The State Engineer approved both
applications conditioned upon a further judicial determination as to who has the legal right to file such
applications affecting Strawberry project water. SWUA and the State Engineer moved to remand this
proceeding back to state district court. — The federal defendants filed a motion to dismiss SWUA's
complaint in the "judicial review action." ( See United States' Motion to Dismiss or Alternatively for
Judgment on the Pleadings, filed June 14, 2002 (dkt. no. 18), Strawberry Water Users Association v.
Robert L Morgan, etaL, Civil No. 2:02-CV-344BSJ (D.Utah), and supporting memorandum (dkt. no.
19).) EM*
FN6. See Utah Code Ann. 6 63-46b-15 (2004); Utah Code Ann. S 73-3-14 (1989).

FN7. The Utah State Engineer submits that SWUA's complaint in the "judicial review
action" arguably "raises issues as to the ownership or the right to use water developed by
the Strawberry Valley Project," but that "those ownership issues cannot be adjudicated
by the State Engineer in taking action on either SWUA's or the USBOR's respective
applications," and "[n]either can a court sitting in review of the State Engineer's decision.
Such issues must be litigated in a different action." (Defendant Utah State Engineer's
Memorandum of Law in Support of Motion for Remand, filed May 28, 2002 (dkt. no. 12),
Strawberry Water Users Association v. Robert L Morgan, etaL, Civil No. 2:02-CV-344BSJ
(D.Utah), at 4.) The State Engineer's view finds ample support in the case law cited in his
memorandum, ( see id. at 4-5), and comports with the Utah Supreme Court's more
recent determination that the question of the nature and extent of the United States' and
SWUA's rights to Strawberry project waters is the proper subject of the general
adjudication pending in Third District Court, with deference to this court's construction of
the pertinent federal statutes and contracts. See Uintah Basin Water Rights, 2005 UT 64,
at Tin 60-62.The United States concedes that the ownership issues are not properly
before this court through the removal of the "judicial review action" because "the State
Engineer, in deciding a change of use application, and a state or federal court reviewing
this decision do not have jurisdiction to adjudicate title to water rights," (Defendants'
Proposed Pretrial Order, received February 15, 2005, at 5), but insists that removal of
the action was proper.
SWUA's attempt to interject water rights ownership issues into the "judicial review
action" triggered the removal of that proceeding to this court under 28 U.S.C.A. §§ 1441
and 1442(a). SWUA's insistence that the United States waived its sovereign immunity as
to those issues through its participation in the change application proceedings, ( see
Memorandum in Support of Strawberry Water Users Association's Motion for Remand,
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filed May 14, 2002 (dkt. no. 6), Strawberry Water Users Association v. Robert L Morgan,
etaL, Civil No. 2:02-CV-344BSJ (D.Utah), at 8-10), proves to be unpersuasive.
On April 16, 2003, SWUA filed a motion to dismiss its complaint in Civil No. 2:02-CV344BSJ without prejudice, which was briefed, heard on July 14, 2003, and denied,
without prejudice to plaintiff raising the matter at a later stage of the proceedings. ( See
Order, filed August 29, 2003 (dkt. no. 168).)
Though included among "all pending motions" calendared for hearing on July 14, 2003,
counsel did not address the defendants' motions to remand or dismiss the "judicial review
action." At the conclusion of the July 14 hearing, while discussing a further hearing on
pending motions to be held on September 9, 2003, counsel for SWUA noted that "[w]e
still have the state engineer's motion to remand and some jurisdictional issues that were
raised by Central and the United States which may be a little bit mooted at this
point," (Transcript of Hearing, dated July 14, 2003, at 55:25-56:3 (Mr. Draney)), but
nothing else was said. The court did not reset those motions for further hearing, and they
have remained pending.
FN8. Both the Utah State Engineer and the CUWCD had filed motions to dismiss the
"judicial review action" in March of 2002 in the Eighth District Court, prior to removal to
this court. ( See Joint Motion of United States, Robert L. Morgan, and Central Utah Water
Conservancy District to Enlarge Time on Briefing of Motions to Remand and to Stay
Proceedings on Motion for Summary Judgment and Motions to Dismiss, filed May 22,
2002 (dkt. no. 8), Strawberry Water Users Association v. Robert L Morgan, etaL, Civil
No. 2:02-CV-344BSJ (D.Utah), at 2.) Likewise, SWUA had filed a motion for summary
judgment on April 12, 2002, a copy of which is annexed as "Exhibit D" to the Notice of
Removal by the United States, filed April 29, 2002 (dkt.nos.1-2), Strawberry Water Users
Association v. Robert L Morgan, etaL, Civil No. 2:02-CV-344BSJ (D.Utah). The August 7,
2002 Order Consolidating Actions (dkt. no. 89) calendared "all pending motions" in Case
No. 2:02-CV-344 for hearing on August 23, 2002, with further argument on motions on
August 30, 2002, ( See Minute Entry, dated August 23, 2002 (dkt. no. 105).) The court
took the motions pending in Case No. 2:02-CV-344 under advisement, but at the request
of counsel, the court deferred further action on them in favor of settlement negotiations.
( See Minute Entry, dated August 30, 2002 (dkt. no. 107).)

* 8 On November 28, 2001, SWUA filed an amended complaint,— asserting claims based upon
the alleged breach of the 1991 Contract, the National Environmental Policy Act, 42 U.S.C.A. §§ 4321
etseq., as well as constitutional and civil rights violations, and seeking declaratory, injunctive and
damages remedies,*^- costs and attorney's fees. ( See Amended Complaint, filed November 28,
2001 (dkt. no. 25), passim.) The federal defendants moved to dismiss the Amended Complaint,——
which motion was briefed and argued at the August 30, 2002 hearing, and was taken under
advisement. ( See Minute Entry, dated August 30, 2002 (dkt. no. 107).) mi2FN9. The federal defendants had moved to dismiss SWUA's complaint on jurisdictional
grounds. ( See Federal Defendants' Motion to Dismiss, filed August 27, 2001 (dkt. no.
11), and supporting memorandum (dkt. no. 9).) SWUA filed a response on September
20, 2001 (dkt. no. 16), together with a motion for leave to file an amended complaint
(dkt. no. 15), and on October 26, 2001, the federal defendants filed a reply (dkt. no. 22).
The dismissal motion was calendared for hearing on November 28, 2001, but was
stricken in light of this court's ruling granting SWUA leave to file its amended complaint.
( See Minute Entry, dated November 28, 2001 (dkt. no. 24).) SWUA's amended
complaint superseded its original pleading, rendering the federal defendants' initial
motion to dismiss moot.
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FN1CL In response to the defendants' motions to dismiss raising jurisdictional issues
under the Tucker Act, 28 U.S.C.A. S 1346(a)(2) (1993) ($10,000 jurisdictional limit on
claims against the United States in federal district court), SWUA has elected not to
pursue its damages claims in this proceeding, purporting to reserve such claims for some
future proceeding.

FN11. ( See Federal Defendants' Motion to Dismiss Amended Complaint, filed February 4,
2002 (dkt. no. 32), and memorandum in support (dkt. no. 33); Ronald Johnston's Motion
to Dismiss the Amended Complaint, filed February 4, 2002 (dkt. no. 29), and
memorandum in support (dkt. no. 30).) Defendant Johnston's motion and much of the
federal defendants' motion were withdrawn following the parties' stipulation to the partial
dismissal of SWUA's Amended Complaint. ( See Notice of Partial Withdrawal of Federal
Defendants' Motions to Dismiss, filed April 28, 2003 (dkt. no. 126).)

FN12. The federal defendants' motion to dismiss was calendared for re-argument among
"all pending motions/' first on June 13, 2003, ( see Minute Entry, dated May 23, 2003
(dkt. no. 137), and then July 14, 2003 ( see Amended Notice of Hearing, filed June 12,
2003 (dkt. no. 144), but was not addressed by counsel at the hearing. ( See Minute
Entry, dated July 14, 003 (dkt. no. 150); Transcript of Hearing, dated July 14, 2003,
passim.) This court did not formally reset this motion, and counsel for the federal
defendants filed no subsequent request that it be reheard or given further consideration.

On May 2 1 , 2002, SWUA filed a motion for preliminary injunction (dkt. no. 53) requiring the
federal defendants to make "temporary" Central Utah Project irrigation water available to SWUA and
its shareholders on a basis equal to that of other water users. The motion was briefed and heard on
August 23 & 30, 2002. Based upon the arguments and submissions of counsel and the court's review
of the administrative record, the motion for preliminary injunction was denied. ( See Minute Entry,
dated August 30, 2002 (dkt. no. 107); Order Denying Plaintiffs Motion for Preliminary Injunction,
filed September 13, 2002 (dkt. no. lOS). 0 1 1 1 )
FN13. SWUA filed a notice of interlocutory appeal from the denial of the motion for
preliminary injunction, ( see Notice of Interlocutory Appeal, filed September 17, 2002
(dkt. no. 110)), but that proceeding was ultimately dismissed by stipulation of the
parties. ( See Order, filed April 3, 2003, Strawberry Water Users Association v. United
States, Case No. 02-4182 (10th Cir.), docketed as mandate on April 7, 2003 (dkt. no.
118).)

Thereafter, counsel for the parties engaged in settlement negotiations that culminated in a
Stipulation and Partial Settlement Agreement, filed March 3 1 , 2003 (dkt. no. 116), and the entry of a
Stipulated Order of Partial Dismissal on April 2, 2003 (dkt. no. 117), dismissing all of SWUA's claims
arising from alleged constitutional and civil rights violations, including the Third, Fourth and Fifth
Claims for Relief set forth in the Amended Complaint.
On April 28, 2003, the federal defendants filed an answer to the Amended Complaint and a
counterclaim (dkt. no. 125), followed by the CUWCD's filing of a Counterclaim on June 3, 2003 (dkt.
no. 142). ( See Minute Entry, dated May 23, 2003 (dkt. no. 137); Order, filed June 5, 2003 (dkt. no.
143).) SWUA filed motions to dismiss the counterclaims, 3 ^ 1 which were briefed, argued at the
hearing on September 8, 2003, and denied. ( See Minute Entry, dated September 8, 2003 (dkt. no.
170); Order Denying Motions to Dismiss Counterclaims, filed October 3, 2003 (dkt. no. 185).)
FN14. (Plaintiff's Motion to Dismiss the Counterclaim of the United States, filed May 28,
2003 (dkt. no. 139), and supporting memorandum (dkt. no. 140); Plaintiffs Motion to
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Dismiss the Counterclaim of the Central Utah Water Conservancy District, filed July 2,
2003 (dkt. no. 147), and supporting memorandum (dkt. no. 148).)SWUA also filed a
reply to each counterclaim, raising a series of defenses. ( See Plaintiffs Reply to the
Counterclaim of the Federal Defendants, filed May 28, 2003 (dkt. no. 141); Plaintiffs
Reply to the Counterclaim of the Central Utah Water Conservancy District, filed July 2,
2003 (dkt. no. 149).)
SWUA sought leave to further amend its complaint,--- 5 but such leave was denied in favor of
amendment of SWUA's replies to the defendants' counterclaims, which was allowed upon oral motion
at the October 29, 2003 hearing. ( See Minute Entry, dated October 29, 2003 (dkt. no. 196); Order
Denying Motion to Amend Complaint and Granting Motion to Amend Replies to Counterclaims, filed
December 15, 2003 (dkt. no. 204).) ^ ^ SWUA filed its amended replies on November 12, 2003
(dkt.nos.200, 201).
FN15. (Plaintiff's Motion for Leave to File Second Amended Complaint, filed September
18, 2003 (dkt. no. 174), and supporting memorandum (dkt. no. 175).)

FN16. The court also heard and denied the CUWCD's September 29, 2003 motion to
dismiss SWUA's "judicial review action" claims (dkt. no. 180) for failure to prosecute that
action within the time allowed by statute, see Utah Code Ann. § 73-3-15 (1989 &
Sup_p,2005). ( See Minute Entry, dated October 29, 2003 (dkt. no. 196); Order Denying
CUWCD's Motion to Dismiss Plaintiff's Judicial Review Claims and Plaintiffs Motion for
Extension of Time, filed December 15, 2003 (dkt. no. 203).)

At the October 29, 2003 hearing, the court also set a schedule for pretrial proceedings in this case,
with the Final Pretrial Conference set for December 1, 2004. ( See Minute Entry, dated October 29,
2003 (dkt. no. 196); Case Management Order, filed October 30, 2003 (dkt. no. 197).)
* 9 On March 12, 2004, SWUA filed a Motion for Partial Summary Judgment on the Issue of Rates
of Flow (dkt. no. 205), and supporting memorandum (dkt. no. 206), seeking declaratory relief
establishing SWUA's entitlement to deliveries of water from the expanded Strawberry Reservoir u at
such rates of flow as SWUA shall demand, not to exceed 600 [cubic feet per second]/' as provided in
the parties' 1991 Contract. At the same time, the CUWCD moved to strike portions of SWUA's
amended reply to CUWCD's counterclaim that addressed issues concerning approval and construction
of the Utah Lake S y s t e m . ^ ^ Two weeks later, the federal defendants filed a similar motion to strike
portions of SWUA's amended reply,----- together with a cross-motion for summary judgment on the
issues of rates of flow and ownership and control of rights to Strawberry project w a t e r . ^ 1 ^ The latter
motion sought a declaration that "[fjederal and state law forbid the change of use of project water
without the approval of the Secretary of the Interior, and Plaintiff Strawberry Water Users
Association ... should be enjoined from carrying out any change of use of the SVP water rights;" that
SWUA "has surrendered its interest in the federal Strawberry Valley Project... water rights in
exchange for a firm water supply from the enlarged Strawberry Reservoir of the Central Utah
Project"; and that the United States "controls the disposition of return flows from the SVP and other
federal reclamation projects, particularly once those return flows have have left project
boundaries." (Federal Defendants' Motion for Partial Summary Judgment on the Issue of Rates of Flow
and Cross Motion for Partial Summary Judgment, filed March 30, 2004 (dkt. no. 213), at 2.)
(Motion to Strike Portions of Amended Reply to Central Utah Water Conservancy
District's Counterclaim, filed March 12, 2004 (dkt. no. 207), and supporting
memorandum (dkt. no. 208).)

FNIZL

FN18. (Federal Defendants' Motion to Strike and to Dismiss Plaintiffs Defenses or Claims
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Concerning the Utah Lake System, NEPA, and Damages Over $10,000, filed March 30,
2004 (dkt. no. 211), and supporting memorandum (dkt. no. 212).)

FN19. (Federal Defendants' Motion for Partial Summary Judgment on the Issue of Rates
of Flow and Cross Motion for Partial Summary Judgment, filed March 30, 2004 (dkt. no.
213), and supporting memorandum (dkt. no. 214).)

On May 3, 2004, SWUA filed its Cross Motion for Partial Summary Judgment re: Change
Applications and Ownership (dkt. no. 236), with a supporting memorandum (dkt. no. 237), asserting
its entitlement to judgment as a matter of law that
(1) SWUA is a person entitled to the use of water under Utah Code Ann. § 73-3-3(2) and
therefore, is entitled file change applications on the SVP water rights-without Secretary approval; (2)
SWUA and its shareholders did not surrender their rights and interests in the SVP water rights under
the 1991 Contract; and (3) SVP return flows belong to the SVP water users and are to be used for
SVP purposes.
( I d . at 2.)
The motions to strike and the motions concerning rates of flow were briefed and argued at the May
18, 2004 hearing. The court granted the motions to strike, at least in part, and denied SWUA's motion
for partial summary judgment concerning rates of flow. ( See Minute Entry, dated May 18, 2004 (dkt.
no. 251).) In the court's view, SWUA's assertions pleaded in its replies concerning the defendants'
involvement in the Utah Lake System proved to be premature at best, and largely premised upon
SWUA's novel and expansive theory of its right to Strawberry project water return flows. SWUA's
allegations concerning the potential breach of the 1991 Contract's requirement that the defendants
deliver water at the rate designated by SWUA up to 600 cubic feet per second asserted a purely
hypothetical injury; SWUA made no showing as to any actual instance in which the requested rate of
flow had not been furnished, and counsel for the defendants indicated that by May of 2004, no issues
of compliance with the National Environmental Policy Act (NEPA) remained pending that would impair
the defendants' ability to comply with the rate-of-flow requirements under the 1991 Contract. Absent
a sufficient showing of an actual or imminent material breach of the 1991 Contract's rate-of-flow
requirements, the court declined to grant declaratory or injunctive relief in favor of SWUA concerning
rate-of-flow c o m p l i a n c e . ^ ^
FN.20„,This court reserved on the balance of the issues raised by the federal defendants'
cross motion. ( See Minute Entry, dated May 18, 2004 (dkt. no. 251).)

*10 The parties' summary judgment motions concerning ownership and control of rights to
Strawberry project water and the right to make change applications in light of the 1991 Contract were
briefed and argued at the August 30, 2004 hearing, and were taken under advisement. ( See Minute
Entry, dated August 30, 2004 (dkt. no. 281).) f M 2 1
FN21. The parties had also filed cross motions for partial summary judgment concerning
SWUA's power development rights under the 1991 Contract (dkt.nos.241, 256, 264),
which were briefed and argued at the August 30, 2004 hearing, and were taken under
advisement. ( See Minute Entry, dated August 30, 2004 (dkt. no. 281).) The issues
raised by those motions have been the subject of continuing pretrial conference
proceedings in this case, and will be addressed by this court in a subsequent order.

On September 1, 2004, the federal defendants and the CUWCD filed motions for summary
judgment, the federal defendants asserting that there had been no final federal agency action
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comprising a taking, transfer or restriction of use regarding SVP return flows," and that SWUA thus
could not invoke jurisdiction under the Administrative Procedure Act to raise the return flow issue;
EN22 t h e CUWCD asserted an entitlement to judgment as a matter of law concerning any remaining
claims under SWUA's First, Second, Sixth or Seventh Claims for Relief that were not already
addressed by the parties' prior motions for summary judgment.-- 2 -- These motions were briefed,
argued at the November 4, 2004 hearing, and taken under advisement. ( See Minute Entry, dated
November 4, 2004 (dkt. no. 296).) Following the hearing, on November 8, 2004, SWUA submitted
supplemental documents concerning its change applications (dkt. no. 298), followed by a request for
consideration of a supplemental memorandum, filed November 15, 2004 (dkt. no. 301), with
supporting memorandum (dkt. no. 302).
FN22L (Federal Defendants' Motion for Partial Summary Judgment on the Issue of No
Reviewable Agency Action Regarding SVP Return Flows, filed September 1, 2004 (dkt. no.
284), at 2.) The federal defendants' motion addressed the Ninth, Tenth, Eleventh,
Twelfth, Fifteenth, Sixteenth and Seventeenth Defenses pleaded in SWUA's amended
reply to the federal defendants' counterclaim. ( I d . )

FN23, (Central Utah Water Conservancy District's Motion for Summary Judgment, filed
September 1, 2004 (dkt. no. 282), at 1-2.)

On November 5, 2004, the court entered an Order rescheduling the December 1, 2004 Final
Pretrial Conference for January 20, 2005 (dkt. no. 297), which upon joint motion of the parties was
again reset for February 16, 2005. ( See Order Resetting Pretrial Hearing Date, filed November 23,
2004 (dkt. no. 306).) a m
FN24. SWUA had also moved to vacate the existing pretrial schedule in favor of a Rule 16
status and scheduling conference concerning motions then pending in the case, and
requesting that prior to the Final Pretrial Conference, the court "issue proposed x prerulings" ' on seventeen pending motions, to which counsel could then respond, in light of
further discovery and other developments since those motions were filed, briefed and in
most cases, argued. (Memorandum in Support of SWUA's Motion to Vacate Case
Management Order, Request for Rule 16 Pretrial Scheduling Conference and Request for
Hearing on Pending Motions, filed November 15, 2004 (dkt. no. 300), at 4.) The court
declined SWUA's invitation to make provisional rulings on motions in favor of addressing
the question of what substantive issues remain in genuine dispute in the context of the
Final Pretrial Conference.

Less than a week before the Final Pretrial Conference, on February 10, 2005, SWUA filed a Motion
to Stay or in the Alternative Motion to Certify a Question to the Utah Supreme Court (dkt. no. 320),
with supporting memorandum (dkt. no. 321), asking this court to "stay further proceedings on the
issues of ownership and control of the SVP water rights until the parallel issues pending in the state
court general adjudications are fully resolved/' or to certify a question of Utah state law to the Utah
Supreme Court: "Are SWUA or its shareholders 'person[s] entitled to the use of water' under Utah
Code Ann. § 73-3-3(2)?" ( I d . (dkt. no. 321), at 8-9.) ^ ^ T h e defendants filed memoranda opposing
this motion (dkt.nos.322, 323).
FN25. SWUA's motion was based in part upon the colloquy between court and counsel at
oral argument before the Utah Supreme Court on February 1, 2005 in its appeal from the
dismissal of SWUA's petitions in the general water rights adjudications pending in Third
and Eighth District Courts.
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At the Final Pretrial Conference on February 16 & 17, 2005, this court asked counsel for all parties
to delineate those substantive questions that they contend remain for decision in this case. Counsel
for SWUA responded that the "remaining substantive questions all revolve around the interpretation
and enforcement of the 1991 contract." (Transcript of Hearing, dated February 16, 2005, at 3:25-4:2
(Mr. Draney).) In particular, SWUA's Amended Complaint seeks a declaration that the 1991 Contract
entitles the SWUA to the delivery of 61,000 acre-feet of water per year, without reduction because of
stream flows, evaporation, environmental concerns, or other reasons; that this water will be delivered
at the rate of flow specified by SWUA, up to 600 cubic feet per second with priority over uses for the
Bonneville Unit of the Central Utah Project; and that Article 19 of the 1991 Contract entitles SWUA to
the benefit of the use of 74,300 acre-feet per year released from the enlarged Strawberry Reservoir
through the Diamond Fork System for the purpose of power production by SWUA facilities. ( I d . at
4:13-10:13, 14:19-15:21, 17:9-21 (Mr. Draney).) SWUA also seeks a declaration that under the
1991 Contract, "the water users, the men and women who put this water to beneficial use are the
beneficial owners and the interests of the United States is at most nominal," and that "they have the
right, Strawberry Water Users Association, to use and reuse those return flows just like the United
States said in" Ide v. United States, 263 U.S. 497 r 44 S.Ct. 182. 68 L.Ed. 407 (1924). ( I d . at 16:1624 (Mr. Draney).)
*11 Counsel for the United States responded that there is no genuine dispute under the terms of
the 1991 Contract concerning SWUA's entitlement to 61,000 acre-feet per year, at its requested rate
of flow up to 600 cubic feet per second; SWUA's rights under the 1991 Contract concerning power
production remain in controversy in light of legislative and factual developments subsequent to the
making of the 1991 Contract. ( I d . at 18:8-23:11 (Mr. Rich).) And "[w]ith regard to beneficial title,"
according to counsel for the federal defendants, "we have never contested, the United States has
never contested that the right to use water beneficially resides in the members of the Strawberry
Water Users Association. The water for irrigation is appurtenant to the land by statute. We have never
contested that." ( I d . at 23:13-18 (Mr. Rich).) Counsel questioned whether SWUA itself has
"beneficial title" because SWUA makes "no beneficial use of the waters at all" and "[a]ll beneficial use
of the waters of the Strawberry Valley Project are made either by the United States or by the
farmers," (id. at 23:19-23 (Mr. Rich)); counsel framed the ownership issue in these terms: "Does the
in lieu language in Article 3 [of the 1991 Contract] give the United States ownership of the Strawberry
Valley Project water rights[?]" ( I d . at 24:2-4.) According to the federal defendants, the Strawberry
project has been subsumed by the larger Central Utah Project facilities, including the enlarged
Strawberry Reservoir. ( I d . at 24:15-23 (Mr. Rich).) In exchange for guaranteed annual delivery of
61,000 acre-feet of water, counsel submits, SWUA in Article 3 of the 1991 Contract "conveyed
away ... any vestige of control over the water rights and the facilities" of the Strawberry project; "The
only thing they held on to and it's their water users that have it, is the right to put the water to
beneficial use.... All they have is the right to receive ... pursuant to the contract provisions." ( I d . at
39:11-12, 41:12-21 (Mr. Rich).) Any change in the point of diversion or the purpose or place of use of
project water would require the participation and authorization of the United States, consistent with
the purposes of the project as determined by Congress. ( I d . at 51:1-56:25.)
Counsel for the CUWCD likewise acknowledged SWUA's annual entitlement to 61,000 acre-feet of
water at a rate of flow up to 600 cfs under the 1991 Contract. ( I d . at 57:20-59:9 (Mr. Barnes).)
CUWCD contends that the power privilege provisions of Article 19 of the 1991 Contract reflected an
"agreement to agree" on power issues in a separate contract to be negotiated by the parties within a
five-year period that has since lapsed without any agreement being reached. ( I d . at 59:10-60:24,
62:13-63:3.) Counsel for the CUWCD reads Article 3 of the 1991 Contract to reflect SWUA's trade of
"their contractual rights to the use of all storage water" in the Strawberry Reservoir under prior
contracts for "the guaranteed premium first priority 61,000 acre-feet and 600 CFS." ( I d . at 63:2064:6.) Concerning the right to file change applications, "Our concern ... is whether Strawberry may
file applications that would affect or limit or interfere with Central Utah's ability to operate its facilities
in a manner consistent with the objectives of the 1991 contract and the Central Utah Project
mandates." ( I d . at 65:11-16.)
*12 There being no genuine dispute concerning SWUA's entitlement to the annual delivery of
61,000 acre-feet of water from the enlarged Strawberry Reservoir, at the rate of flow specified by
SWUA up to 600 cfs under the terms of the 1991 C o n t r a c t , 3 ^ court and counsel narrowed the focus
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of the final pretrial conference to the issues of ownership and control of water rights to Strawberry
project water held in the name of the United States in light of the federal reclamation laws, Utah
water law and Article 3 of the 1991 Contract, including the respective rights of the United States and
SWUA to recapture and control the return flow of Strawberry project water, and SWUA's claims
concerning power production under Article 19 of the 1991 Contract.
FN26. Counsel for SWUA sought a declaration that questions of compliance with the
National Environmental Policy Act (NEPA) could never again be raised concerning the
delivery of water pursuant to the 1991 Contract. ( See Transcript of Hearing, dated
September 17, 2(305 (p.m. session), at 12:4-10, 13:7-10 (Mr. Draney).) The court
declined to make such a declaration as to future circumstances as yet unknown.

On the second day of the Final Pretrial Conference, the court made a provisional bench ruling
concerning the ownership and control of Strawberry project water rights held in the name of the
United States, concluding that (1) the United States retains legal ownership of such rights under Utah
law, federal reclamation laws and the 1991 Contract, and remains the appropriator of record as to
those rights, subject to its obligation under the 1991 Contract to deliver water to SWUA and its water
users; (2) that the United States did not diminish or transfer those rights in the 1991 Contract; (3)
that the United States may file an appropriate change application with the State Engineer in its own
name; and (4) that under the 1991 Contract, SWUA does not have the power to file a change
application with the State Engineer affecting water rights held in the name of the United States
without the participation or approval of the United States. ( See Transcript of Hearing, dated February
17, 2005 (p.m. session), at 2:6-6:10 (the Court).) In the court's view, 'The United States has a
contract with the Association.... All I'm saying is that the United States has the power to make the
filing. The Association needs to either have a joint filing or permission from the appropriator... to
seek the changes that it has heretofore sought to make/ 7 ( I d . at 6:11-18; see also id. at 12:2113:4.)
In the context of the continuing discussion with counsel, the court made some observations
concerning the parties' claims to the return flow of Strawberry project water delivered to SWUA, but
made no bench ruling on those claims. ( See id. at 19:10-34:25.) The court tentatively concluded that
triable issues remain concerning SWUA's claims concerning power production under Article 19 of the
1991 Contract, and set provisional pretrial and trial dates on those issues. ( I d . at 6:22-7:10, 11:3-

18, 35:11-39:9.)
The Uintah Basin Water Rights Opinion
In the September 27, 2005 Uintah Basin Water Rights opinion, the Utah Supreme Court parsed the
claims and assertions of both SWUA and the United States in the proceedings before the state courts
and before this court, and undertook to delineate which issues should be decided in the Utah state
courts under Utah law and which should be addressed by this court in construing the pertinent federal
statutes and contractual provisions.
*13 According to the Utah Supreme Court,
The 1991 Operating Agreement is not before us, nor are the earlier agreements of 1926, 1928,
and 1940. Under 43 U.S.C. 5 390uu (2005), it is the prerogative of the federal district court to
examine the contractual relationship and "to adjudicate, confirm, validate, or decree the contractual
rights ... regarding any contract executed pursuant to Federal reclamation law." (Emphasis added.)
Separate and apart from this prerogative is the prerogative of Utah courts to determine how the
contractual relationship plays out under Utah water law. That law cannot be changed by contract. We
reiterate that the Secretary of the Interior in carrying out the provisions of the Reclamation Act is
obliged to proceed in conformity with [state] laws ... relating to the control, appropriation, use, or
distribution of water/' 43 U.S.C. 5 383 (emphasis added).
Id. at H 32 (emphasis in original).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

The Utah Supreme Court rejected the United States' assertion that "that as the 'title owner of
record' it alone has the authority to file a change application with the State Engineer," instead
"correcting] the misreading of our statutory and case law regarding 'ownership' and the filing of
change applications" to reflect the "continued recognition of the right of the mutual irrigation
companies to make change application decisions for the benefit of the collective whole of the
shareholders whom they represent and who, through their votes, control the boards of directors." Id.
at 1111 43, 44. Recognizing that "[h]ere the relationship is three-layered: the United States, the
Strawberry companies, and the shareholders," the Utah court expressed the view that the United
States "as holder of the certificate^]" of appropriation of the Strawberry project water issued by the
Utah State Engineer, may not make a change application as to the diversion or purpose of use of that
water that would be "at variance with the Strawberry companies and their shareholders, whose
interests are aligned" because to do so "would be contrary t o " the Utah case law construing Utah
Code Ann. § 73-3-3(2)ra)(i)-(iii) (1989 & Supp.2005)-the Utah statute governing change
applications-as well as the United States' protective obligations " 'that necessarily devolve upon it
from having mere title to water rights ... when the beneficial ownership of these water rights resides
elsewhere," ' viz., the Strawberry water users. Id. at H 38, 42 (quoting Nevada__v. United 5tates,_A63
U.S. 110, 127, 103 S.Ct. 2906, 77 LEd.2d 509 (1983) (emphasis supplied by Utah court)).
Casting the United States in a protective role for the benefit of the ultimate users is the approach
embraced by the United States Supreme Court in Neyad_a..v, Unjteo[States, 463 U.S. 110, 103 S.Ct.
2906, 77 LEd.2d 509 (1983).... The Court chided the government for wholly ignoring "the
[protective] obligations that necessarily devolve upon it from having mere title to water rights ...
when the beneficial ownership of these water rights resides elsewhere." Id. at 127 (emphasis added).
*j4 * * * *
[E]ven if the United States were entitled to file the applications, it could not do so in derogation of
the rights and entitlements of the ultimate users in whose interest it is obliged to act. Failure to
protect this interest would violate the principles established in Nevada.
Id. at HH 38, 43 (footnote omitted).
The Utah Supreme Court acknowledged that "Utah's statute empowers the holder of an 'approved
application for the appropriation of water' to file" a change application, id. at H 43 n. 11 (citing Utah
Code Ann. § 73-3-3(8)(a)), and did "not foreclose the possibility that in the proper circumstance the
United States should be allowed to file the change application," but did not decisively construe the
Utah statute vis-a-vis the power of the United States as holder of the certificates of appropriation of
Strawberry project water to make such an application. It did postulate that under Utah case law "the
United States stands in the same shoes worn by the mutual irrigation companies and ... it holds title
for the benefit of the ultimate users, and for no other purpose, a role it must share with the
Strawberry Water Companies." Id. at H 37 (citing East2ordm^^
310
UJtah._l.993), and BadQerv. Brooklyn Canal Co., 922 P.2d 745 (Utah 1996)). "In Utah, ' o ^ e V s h i ^ o f
water rights is equated with 'right of use,' and title can be held in a protective capacity for those who
have that right." Id. at H 6 1 .
Noting that "[i]n its federal court counterclaim, the United States advances the position that '[t]he
federal government retains the ultimate approval authority with respect to both the distribution of
project water and any change of place or purpose of use that might be contemplated," ' and that " [ i ] t
claims that this is mandated both by the contract between the parties and by federal statutes," id. at
H 45, the Utah Supreme Court explained that it
must now defer to the federal court for construction of the federal statutes as well as the contracts
between the parties. We note, however, that the position advanced by the United States seriously
calls into question the primacy of state water law guaranteed by Section 8 of the Reclamation Act.
Notwithstanding the over-arching importance of this issue, any further response by Utah courts must
await the federal court review.
Id. at H 46.
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Indeed, the United States "has consented to joinder in federal district court "to adjudicate,
confirm, validate, or decree the contractual rights of a contracting entity and the United States
regarding any contract executed pursuant to federal reclamation law." 43 U.S.C. § 390uu (2005)
(emphasis added)/' Id. at H 24. And as the Utah court acknowledges, "[ujnder 43 U.S.C. § 390uu
{2005}., it is the prerogative of the federal district court to examine the contractual relationship and
'to adjudicate, confirm, validate, or decree the contractual rights ... regarding any contract executed
pursuant to Federal reclamation law/ (Emphasis added.)" Id. at % 32 (emphasis supplied by Utah
court).
*15 The Utah Supreme Court thus has deferred to this court's judgment concerning whether as a
matter of federal law or federal contract the United States has the authority with respect to both the
distribution of project water and approval of any change of place or purpose of use that might be
contemplated by SWUA or its shareholders, as well as any other disputes among these parties
concerning n the manner in which the contracts between them should be construed." Id. at HH 46,
6 2 i FN27

FN2.L. To this extent, at least, the deference to state court adjudication of the water
rights of the United States encouraged in United States v. City of Las Cruces, 289 F.3d
1170 flOth Cir.2002), consistent with Brillhart v. Excess Ins. Co. Of Am., 316 U.S. 4 9 1 ,
6 2 S . Q . 1173, 86 L.Ed. 1620 (1942), and here urged by SWUA in the form of a stay of
these proceedings, would not serve to resolve the federal questions presented in this
case-a case commenced by SWUA in this forum. ( See Memorandum in Support of
SWUA's Motion to Stay or in the Alternative Motion to Certify a Question of State Law to
the Utah Supreme Court, filed February 10, 2005 (dkt. no. 321), at 1-4.) Federal
Defendants' Opposition to SWUA's Motion to Stay or in the Alternative Motion to Certify a
Question of State Law to the Utah Supreme Court, filed February 15, 2005 (dkt. no.
322), at 1-7; Preliminary Statement in Opposition to Motion to Stay or, in the Alternative,
Motion to Certify a Question of State Law to the Utah Supreme Court, filed February 15,
2005 (dkt. no. 323), at 1-4.)

As outlined by counsel at the Pretrial Conference, the substantive issues concerning construction of
federal reclamation laws and the 1991 Contract that remained for decision in this case include (1) the
extent of the United States' authority over water rights to Strawberry project water held in the name
of the United States, including its authority to file change applications with the Utah State Engineer
without the consent of SWUA or to approve change applications filed by SWUA or its shareholders
affecting the place of diversion, place of use or the purpose of use of Strawberry project water; (2)
the respective rights of the United States and SWUA to recapture the return flow of Strawberry
project water delivered to SWUA and its water users; (3) SWUA's claims concerning power production
under Article 19 of the 1991 Contract.
Revisiting the pretrial colloquy concerning these issues in light of the Uintah Basin Water Rights
opinion, it may prove helpful to clarify the basis for this court's provisional ruling on at least some of
these questions, and to further examine the federal reclamation laws and the parties' federal
contracts that may bear upon those issues.
The United States' Authority over Distribution of Strawberry Project Water and Change of Point of
Diversion or Place or Purpose of Use
Relying heavily upon Nevada v. United States, SWUA insists that SWUA-not the United States-has
equitable ownership of Strawberry project water put to beneficial use by its shareholders and thereby
has been empowered under Utah law to make applications for change of purpose or place of diversion
of Strawberry project water without any need for approval or participation by the United States.
It remains uncontroverted that the certificates of appropriation for Strawberry project water used
by SWUA shareholders were issued in the name of the United States by the Utah State Engineer. The
United States has long been recognized as the legal owner of the water rights to Strawberry project
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water, and for that reason is a necessary party to an adjudication affecting those rights. See
Spanish Fork West Field Irr. Co. v. United States, 9 Utah 2d 428, 432, 347 P.2d 184, 187 (1959) fin
an adjudication of the rights to use the waters of the Spanish Fork River system, including Strawberry
project water, "the United States is the owner of water rights of this system and is a necessary party
to this action"). The Utah Supreme Court's Uintah Basin Water Rights opinion leaves no doubt that
u
[ i ] n Utah, 'ownership' of water rights is equated with Yight of use/ and title can be held in a
protective capacity for those who have that right," id. at H 6 1 , vindicating both SWUA's claim of
equitable ownership of the right to put Strawberry project waters to beneficial use on its shareholders'
lands and the United States' claim of legal ownership of those rights as reflected in the certificates of
appropriation issued in its name. Those certificates continue to have legal significance and legal
consequence.^ 2 ^
FIM28. If the State Engineer issatisfied that appropriation has been made in accordance
with the application and that the water has been put to a beneficial use, the State
Engineer will issue a certificate of appropriation. § 73-3-17. The certificate sets forth the
name of the user, the quantity of water, the time the water is to be used during the year,
the source of the water, and the date of appropriation. Id. The certificate constitutes
prima facie evidence of the owner's right to use the water in the quantity and for the
purpose described, subject to prior rights. Id.; Lake Shore Duck Club v. Lake View Duck
Club, 50 Utah 76, 8 1 , 166 P. 309, 311 (1917). Until the certificate is issued, any right to
use the water remains inchoate. See MosbyJrrig_ation Co. v._CriddleA UJUtah 2d 41/„_46,
354 P.2d 848, 852 f ! 9 6 0 ) .
Little v. Greene & Weed Inv., 839 P.2d 7 9 1 , 794 fUtah 1992).
*16 At a minimum, the United States, as the legal owner and appropriator of record, must
voluntarily join in a SWUA initiated application before the State Engineer for a point of diversion
change or a change of purpose. A SWUA application, standing alone is insufficient.
The obligatory presence of the United States is justified by the extended history of the project and
the expanded project and the statutes all as fortified by the terms of the 1991 Contract. At the time
the 1991 Contract was formed, the United States remained the legal owner and appropriator of record
of Strawberry project water rights held in its name. The United States did not transfer or convey its
legal ownership interest in those rights to SWUA under the terms of the 1991 Contract.
May the SWUA, speaking for its user-shareholders, unilaterally extinguish the status, interest and
responsibilities of the United States and unilaterally declare the United States superfluous and no
longer necessary to achieve the expanded project purposes? The short answer is "no."
The United States has guaranteed the delivery of a certain quantum of water. The United States
has an interest in making sure the water is applied for the statutory purpose to the land to which it
appertains, all of which statutory obligations are read into the contracts of the parties, including the
1991 contract. Of course, even the plaintiff seeks a declaration that such 1991 contract is valid and
enforceable.
May the United States, as the legal owner and appropriator of record initiate a change application
before the State Engineer? The short answer is "yes." However, the United States has its own
constraints. What it does must be for the benefit of the project and of the project water users and in
compliance with the federal statutes, the contracts, and the applicable Utah water law.
Such constraints dictate seeking the cooperation in such an effort of the users or the association
which speaks for them, although as a matter of pure legal theory under the federal statutes, the
project history, and the 1991 Contract it may initiate an application on its own.
Both the United States and the SWUA remain bound to each other under the 1991 Contract.
Neither can act without due regard for the other with reference to filing a change application
concerning Strawberry project water rights held in the name of the United States for the ultimate use
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and benefit of the SVVUA water users. As a matter of federal law and federal contract as well as
state law, should the United States file a change application in its own name involving Strawberry
project water rights, it cannot act "in derogation of the rights and entitlements of the ultimate users
in whose interest it is obliged to act/' recognizing that "the United States stands in the same shoes
worn by the mutual irrigation companies and that it holds title for the benefit of the ultimate users,
and for no other purpose, a role it must share with the Strawberry Water Companies/' viz., SWUA.
Uintah Basin Water Rights, 2005 UT 64, at M 37, 43.
Ownership and Control of Strawberry Project Water "Return Flows"
*17 By the time of the Final Pretrial Conference in February of 2005, both the SWUA and the
United States took the position that their interests in the Strawberry project water delivered from the
Uintah Basin into the Spanish Fork River system extended to encompass the recapture and control of
the return flows of Strawberry project water used by SWUA facilities and upon Strawberry project
lands at any point in the system through and including the waters of Utah Lake.
Both had previously filed appropriation applications "seeking to recapture Project water after it has
been fully utilized and passed beyond the control of either party. Uintah Basin Water Rights, 2005 UT
64, at 1] 22. "The application of the United States, filed December 4, 1997, seeks to appropriate
49,200 acre-feet of return flow of Project water for storage in Utah Lake and delivery in Salt Lake
County. Strawberry's 'exchange application/ filed eight days later, seeks to recover the return flow
from 64,400 acre-feet by pumping or diverting from existing wells, springs, and streams in southern
Utah County," (id.)-a volume of "return flow" water exceeding the 61,000 acre-feet guaranteed to be
delivered to SWUA under the 1991 Contract.
Cases such as Ide v. United Statesr 263 U.S. 497, 44 S.Ct. 182, 68 L.Ed. 407 (1924), have long
recognized that an irrigation project constructed and operated under the Reclamation Act may
recapture "return flow" in the form of drainage or seepage of project water used on project lands and
apply the recaptured water on additional project lands. An irrigation project, the Ide Court reasoned,
"is intended to cover, and does cover, the reclamation and cultivation of all the lands within the
project. A second use in accomplishing that object is as much within the scope of the appropriation as
a first use is." 263 U.S. at 505. And as SWUA submits, in Utah "[t]he law is well settled, in fact the
authorities all agree, that one landowner receiving waste water which flows, seeps, or percolates from
the land of another cannot acquire a prescriptive right to such water, nor any right (except by grant)
to have the owner of the land from which he obtains the water continue the flow." Estate of Steed
Through Kazan v. New Escalante Irr. Co., 846 P.2d 1223, 1224 (Utah 1992). In New Escalante, one
landowner began employing a more efficient pressurized sprinkling system to apply water to his
lands, reducing the volume of waste runoff and seepage that flowed down a wash where it was
diverted for use by another landowner; otherwise, there was no natural stream flow in the wash from
the Escalante River. New Escalante indicated that water users may increase the efficiency of their use
of water, thereby reducing waste runoff or seepage and increasing their own use of the water,
without running afoul of the water rights of downstream appropriators.
As a general proposition,
The holder of a water right owns no title to any molecules of water until that water is diverted.
Once an appropriator diverts water and brings it under his control and possession, the appropriator
owns it as personal property. Madison v. McNeal, 171 Wash. 669, 674, 19 P.2d 97 (1933). This
principle is generally held throughout the Western States. See 1 S. Wiel, Water Rights in the Western
States § 35 (3d ed.1911); 2 C. Kinney, Irrigation and Water Rights and the Arid Region Doctrine of
Appropriation of Waters §§ 773, 774 (2d ed.1912); 1 W. Hutchins, Water Rights Laws in the Nineteen
Western States 144 (1971).
*18 The appropriator's rights in the particular molecules of diverted water do not necessarily end
when the water has been used once for irrigation. See Lctej/jJUn^
2&iJJLi^^
S.Ct. 182, 185, 68 L.Ed. 407 (1924). An appropriator has a right to recapture and reuse this [waste,
seepage or return flow] water, even under certain circumstances, when the water has left the
appropriator's land and entered a natural watercourse. Ide; 3ens.m.y.^
102
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Department of Ecology v. United States Bureau of Reclamation, 118 Wash.2d 761, 768, 827 P.2d
2J_5^279X199_2).EM29 In the Department of Ecology case, "[t]he irrigation districts cite[d] to a line of
cases holding that an appropriator's rights in particular water molecules extend at least as long as the
water remains within the boundaries of the appropriator's property."
FN29. In Jensen v. Department of Ecology, 102 Wash.2d 109, 114-15, 685 P.2d 1068
(1984), the court held that irrigation water artificially stored as groundwater together
with a fully appropriated supply of natural groundwater did not lose its identity as water
subject to the Bureau of Reclamation's project water rights where it could be identified by
a measurable increase in volume. Quoting Ide, the Jensen court observed: u x It is
requisite, of course, that he be able to identify it; but, subject to that limitation, he may
conduct it through natural channels and may even commingle it or suffer it to commingle
with other waters. In short, the rights of an appropriator in these respects are not
affected by the fact that the water has once been used." ' Id., 685 P.2d at 1071-1072
(quoting Ide, 263 U.S. at 506).

We refer to this theory as the "geographical" test. In Miller v. Wheeler, 54 Wash. 429, 434-35, 103
R._641j[1909}./ the court stated that landowners who irrigate using appropriated water retain the right
to [waste, seepage and return flow] water while it remains on their land. This rule is also the law in
other jurisdictions. One of the clearest statements of this rule is from Nevada:
So long as [waste] water exists upon [the plaintiffs'] lands, it is their property, and they may
consent to others acquiring rights therein upon their property and in ditches thereupon for the
purpose of conveying such waters to the lands of such other parties.
These waters, while upon the lands of the plaintiffs Bidleman, were certainly not subject to
appropriation by the defendants.... (Citation omitted. Italics ours.)
Bidleman v. Short, 38 Nev. 467, 4 7 1 , 150 P. 834 (1915). Similar pronouncements are found in
cases from other Western States. See B a n t e / ^ ^
(water is
not even considered waste water until it has left the land of the original appropriator); Smithfield
West Bench Irr. Co. v. Union Cent Life Ins. Co., 105 Utah 468, 472-73, 142 P.2d 866 (1943); Jones
v. Warmsprinos Irr. Dist, 162 Or. 186, 198-99, 91 P.2d 542 (1939) (an irrigation district's water
becomes free, unappropriated water when it leaves lands within an irrigation district and returns to
the stream from which its was diverted, absent any attempt by landowners in the district to control
it).
Here, the water in Hanson's stream is still within the boundaries of the irrigation project.
Therefore, under the irrigation districts' theory, the water would still be appropriated to the project.
Id., 827 P.2d at 279-280. In contrast, the Department of Ecology had cited u a number of
authorities for the proposition that the duration of an appropriator's rights in particular molecules of
water depends on continued control and possession of the water."
One of the cases cited by the Department describes the test as follows:
*19 When possession of the actual water, or corpus, has been relinquished, or lost by discharge
without intent to recapture, property in it ceases. This is not the abandonment of a water right, but
merely an abandonment of specific portions of water, i.e., the very particles which are discharged or
have escaped from control. (Italics omitted.)
Stevens v. Oakdale Irr. Dist, 13 Cal.2d 343, 350, 90 P.2d 58 (1939). See also Rock Creek Ditch &
Flume_.Co^v,Miller^ 93 Mont. 248, 17 P.2d 1074 (1933). General statements of this standard seem to
be fairly well accepted in the Western States. See 1 S. Wiel, Water Rights in the Western States § 37
(3d ed.1911).
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Id. at 280. As a matter of Washington state water law, the Department of Ecology court
propounded a synthesis of the two tests:
It appears that both the Department's "control and possession" test and the irrigation districts'
geographical test are well founded in the water law of the Western States. We therefore strive to
construe these lines of authority so as to give greatest possible effect to each. We conclude that an
appropriator's rights in particular molecules of water do not end while the water remains within the
boundaries of the appropriator's property, and that after water has left those boundaries, the
termination of the appropriator's rights depends on the "control and possession" test., Accordingly,
once an appropriator has discharged water from his or her own property, then the issue becomes
whether the appropriator nevertheless retains an intent to recapture that water, whether downstream
on another piece of property or otherwise.
Id. The Washington court's synthesis may reflect the broadest current reading of an appropriator's
continuing right to return flows available in current Western water law. Cf. 45..Am J.un2d__Im^aton_..§.
33 (1999) ( "Generally, escaped water is not: subject to recapture where nothing is done to reclaim it
before it reaches a stream."). Yet its analysis is grounded entirely upon state law, without any
suggestion that the Reclamation Act, the specific federal project legislation, or the federal reclamation
contracts confer any greater reach upon appropriators of water delivered by federal projects-including
the Bureau of Reclamation itself-in recapturing waste, seepage or return flow of project waters.
Under the federal reclamation statutes, the specific legislation governing the Strawberry Valley and
Central Utah projects, and the 1991 Contract currently governing the delivery of project water to
SWUA (or the prior contracts between these parties), neither the United States nor SWUA are
expressly granted legal ownership, control or authority over the return flow of Strawberry project
water once that water flows beyond Strawberry and SWUA facilities and the lands served by the
project, or can no longer be identified as Strawberry project water in natural streams or bodies of
water such as Utah Lake. Neither the United States nor SWUA has been granted "legal," "equitable"
or "beneficial" ownership of the corpus of project waters, or has been invested with the legal
prerogative to track every molecule of Strawberry project water to its ultimate evaporative or
consumptive loss, in the process ignoring the rights and interests of downstream appropriators under
the Utah laws governing "the control, appropriation, use or distribution of water" in the State of Utah.
*20 Utah Code Ann. § 73-1-1 (1989) states that "[a]ll waters in this state, whether above or
under the ground are hereby declared to be the property of the public, subject to all existing rights to
the use thereof."
Thus, individuals have no ownership interest as such in natural waters, only the right to put the
water to certain uses. "Beneficial use shall be the basis, the measure and the limit of all rights to the
use of water in this state," § 73-1-3, and the right to beneficial use may be acquired only by
compliance with the legal procedures for appropriation of a given right. But appropriation does not
confer an ownership interest in the water itself. Daniels Irrigation Co. v. Daniel Summit Co., Utah,
571 P.2d 1323 (1977); Salt Lake City v. Salt Lake City Water & Elec. Power Co., 24 Utah 249, 67 P.
672 (1902).
JJ.N.P. Co. v. State, By and Through Div. of Wildlife Resources, 655 P.2d 1133, 1136 (Utah 1982)
(emphasis added & footnote omitted). In Adams v. Portage Irrigation, Reservoir & Power Co., 95 Utah
1, 72 P.2d 648 (1937), the Utah Supreme Court observed:
Waters in this state are of two classes, public waters and private waters. The latter class is not
only subject to exclusive control and ownership, but may be used, sold, or wasted. It consists of such
waters only as have been reduced to actual, physical possession of an individual by being taken into
his vessels or storage receptacles. It is private property and may be the subject of larceny. Public
waters, on the other hand, are not the subject of larceny. The title thereto is in the public; all are
equal owners; that is, have coequal rights therein, and one cannot obtain the exclusive control
thereof. These waters are the gift of Providence; they belong to all as nature placed them or made
them available. They are the waters flowing in natural channels or ponded in natural lakes and
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reservoirs. The title thereto is not subject to private acquisition and barter, even by the federal
government or the state itself.... no title to the corpus of the water itself has been or can be granted,
while it is naturally flowing, any more than it can to the air or the winds or the sunshine. "Such
water," says Blackstone, "is a movable, wandering thing," ... like wild birds on the wing.
Id. at 1 1 , 72 P.2d at 652-53 (emphasis added). See also Deseret Livestock v. Sharp, 12.3.Utah
3 5 3 / ^ 9 L A 2 d _ 6 Q 7 J i a 5 ^ . Return flows of Strawberry project water have not been "taken into ...
vessels or storage receptacles" either by SWUA or the United States and thus remain public waters of
the State of Utah "not subject to private acquisition or barter," and subject to further appropriation to
beneficial use under governing Utah water law, which "excludes every means of appropriation except
by application to the State Engineer." J.J.N.P., 665 P.2d at 1137 (citing Utah Code Ann. 5 73-3iQ)iFM0
FN.30„. In contrast to Klamath Irrigation District v. United States, 67 Fed.CI. 504, 61 ERC
IMiXCLfM^^
cited by the federal defendants, this is not a case where state law
deems a quantity of water to have been appropriated by the United States by its
designation for use in an irrigation project, regardless of the actual application of the
water to beneficial use on project lands.

The suggestion advanced by counsel at pretrial, viz., that because public waters of the State of
Utah are impounded and then "imported" by diversion into one drainage basin from another, they
remain subject to appropriation and use under project water rights and are no longer subject to
further appropriation by other users from the natural watercourses by into which they flow, appears
to run contrary to § 8 of the Reclamation Act, which mandates that "[n]othing in this Act shall be
construed as affecting or intended to affect or to in any way interfere with the laws of any State ...
relating to the control, appropriation, use, or distribution of water used in irrigation, or any vested
right acquired thereunder," and that the "Secretary of the Interior, in carrying out the provisions of
this Act, shall proceed in conformity with such laws...." 43 U.S.C.A. § 383.
* 2 J The Utah Supreme Court's conclusion that the question of the rights of the United States or
SWUA to control the appropriation, use, distribution or exchange of the return flows of Strawberry
project water beyond SWUA's initial use is governed by Utah law, see Uintah Basin Water Rights at U
50, appears to be entirely correct. The Utah court's observation that the parties' expansive claims of a
plenary right to recapture return flow "venture[ ] into uncharted territory"-territory nonetheless
governed by "well-established principles" of Utah water law pursuant to § 8 of the Reclamation Act,
43 U.S.C.A. § 383-likewise appears to be entirely correct, and "Utah courts will have to grapple with
these issues" raised by novel and expansive if not revolutionary claims in light of precedent such as
Stubbs v. Ercanbrackf 13 Utah 2d 45, 368 P.2d 4 6 1 , 464 (1962), and Smithfield West Bench Irr. Co.
v. Union Central Life Ins. Co., 105 Utah 468, 142 P.2d 866 (1943). Id. at TJH 48. 50. 52, 142 P.2d
866.
The "Judicial Review Action": Strawberry Water Users Association v. Robert L. Morgan, etal.f Civil No.
2:02-CV-344BSJ (D.Utah).
In light of the Uintah Basin Water Rights opinion, its seems plainly apparent that the respective
rights of the United States, SWUA and SWUA's shareholders to make applications to the Utah State
Engineer for change of purpose, use, or place of diversion of water from the enlarged Strawberry
Reservoir, or the exchange of those water rights for others, are matters of federal reclamation law
and federal contract to be decided by this court. The merits of these questions cannot be decided by
the State Engineer in the context of proceedings on change applications or in a de novo judicial
review proceeding arising from the State Engineer's determination of those applications.
At the July 14, 2003 hearing on SWUA's motion to dismiss the "judicial review action" without
prejudice, SWUA's counsel indicated that issues pertaining to SWUA's change applications had
become moot, and that the sole issue remaining for decision in that action was the question of the
right of the United States to make change applications as to Strawberry project water and whether
the State Engineer had erred in granting the United States' change application in his August 24, 2001
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Memorandum Decision. ( See Transcript of Hearing, dated July 14, 2003, at 15:10-25 (Mr.
Draney) .) Counsel argued that the judicial review action should be dismissed without prejudice in
favor of resolution of the question of rights either in a general adjudication in state district court or as
a matter of federal contract claims in this court. ( I d . at 32:19-40:7 (Mr. Draney).)
Given the Utah Supreme Court's allocation of jurisdiction in the Uintah Basin Water Rights opinion,
and this court's rulings construing federal law and federal contract in the context of the final pretrial
conference, the sole remaining question raised by SWUA in the "judicial review action" appears
"academic," as this court indicated at pretrial. Because the question of the authority of the United
States to file change applications in its own name as to Strawberry project water rights held in its
own name was and is beyond the purview of the State Engineer in the context of the change
application proceedings, the original motions to dismiss filed by the defendants in Case No. 2:02-CV344 appear to have been well taken and should be granted. The "judicial review action" is dismissed.
SUMMARY
*22 For the reasons explained in some detail above, this court concludes that the plaintiff
Strawberry Water Users Association is entitled to declaratory relief establishing that the provisions of
the 1991 Contract assuring the annual delivery of 61,000 acre-feet of water from the enlarged
Strawberry Reservoir at a rate of flow specified by SWUA up to 600 cubic feet per second, with
priority over the Bonneville Unit of the Central Utah Project, are valid and enforceable as written.
The United States remains the legal owner and appropriator of record of rights to water delivered
from the enlarged Strawberry Reservoir as reflected in certificates of appropriation issued in its own
name. Under federal reclamation law and federal contracts, including the 1991 Contract, the United
States retains the authority to file applications for change of purpose or place of diversion or use of
Strawberry project waters and to approve change applications filed by SWUA (or its shareholders)
pertaining to water rights to Strawberry project water held in the name of the United States, provided
that the United States cannot act in derogation of the rights and entitlements of the ultimate users of
Strawberry project water in whose interest it is obliged to act, consistent with the purposes of the
federal project, the federal statutes and the 1991 Contract.
The question of the scope and extent of the rights of the United States and SWUA to recapture and
control return flows of Strawberry project water is governed by Utah law, not by federal reclamation
law or federal contract, and would best be determined by a Utah state court in the context of a
general water rights adjudication, as indicated by the Utah Supreme Court in the Uintah Basin Water
Rights opinion.
SWUA's claims concerning power development under Article 19 of the 1991 Contract appear to
raise triable issues, and this court has concluded that those claims should be further considered
pursuant to Fed.R.Civ.P. 16(c)(1) in the context of a continuing final pretrial conference and counsel's
submission of a proposed pretrial order, pretrial briefs and supplements. ( See Minute Entry, dated
April 29, 2005 (dkt. no. 338); Minute Entry, dated May 13, 2005 (dkt. no. 341); Order, filed June 6,
2005 (dkt. no. 352); [Proposed] Pretrial Order, received April 27, 2005.)
D.Utah,2006.
Strawberry Water Users Ass'n v. U.S.
Not Reported in F.Supp.2d, 2006 WL 538933 (D.Utah)
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State of Utah
Norman H. Bangerter

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF WATER RIGHTS

Govprnor

Dee C. Hansen
Executive Director

Robert L. Morgan
Siau1 Engineer

1636 West North Temple, Suite 220
Salt Lake City, Utah 84116-3156
801-538-7240

October 22, 1992
Utah Lake Water Users
Re:

Water Distribution Plan for the Utah Lake Drainage Basin

Dear Water Users:
At the public meeting held on September 29, 1992, I indicated that
I would review the comments received on the April 3 0, 1992 final
draft of the proposed distribution plan and let you know whether it
is my intent to move ahead with implementing the plan this year or
wait until next year. I realize the importance of this decision
and have spent a great deal of time reviewing this matter.
I have carefully considered the comments and evaluated the current
water supply situation in the basin. As you know, the present
water supply conditions are at critical levels. At the public
meeting, a number of water users expressed concern about
implementing the plan under such extreme drought conditions. If we
do not receive above normal precipitation during this winter, we
will certainly experience significant water supply problems next
summer. The major components of the plan come into effect during
drought years.
When the water supply is at or above normal
conditions, we generally do not have significant distribution
problems.
As State Engineer, it is my responsibility to ensure the fair and
equitable distribution of water according to the priority dates of
the water rights on file with my office. In my opinion, if I do
not move ahead with the implementation of the distribution plan, I
am not fulfilling my statutory duties.
Therefore, it is my
decision to direct the river commissioners to begin distributing
water on November 1, 1992 under the criteria set forth in the plan.
The plan will be implemented on a yearly interim basis. After each
year's operation I will meet with the water users to evaluate the
operation and will modify the interim plan as necessary. When we
are comfortable with the plan, I will issue a final distribution
order.
Two issues were raised in the comments which I believe need to be
reviewed. The first issue concerns the inactive storage level set
for Utah Lake, which was originally proposed at 9.2 feet below
compromise.
The other issue deals with the total quantity of
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Utah Lake Water Users
October 22, 199 2
Page 2
system storage required before converting system storage to
priority storage which is set forth in Table 3 of the plan. From
our experience this year, I believe that the elevation for the
inactive storage level should be raised to 8.7 feet below
compromise. At this elevation, the inactive storage capacity is
160,000 acre-feet. Increasing the inactive storage will mitigate
some of the operational problems experienced at low lake levels.
In reviewing the criteria by which system storage can be converted
to priority storage, I realize that the numbers in Table 3 are very
conservative. This is necessary in order to protect the prior
storage rights in Utah Lake. Therefore, it is my decision that the
approach used to calculate the values set forth in Table 3 is
reasonable and should not be modified until additional data is
collected.
You will note that the values for the period from
November through March have been changed. This change reflects the
effects of changing the inactive storage level from 9.2 feet to 8.7
feet below compromise on the amount of system storage.
I believe that the distribution plan is an excellent approach to
addressing the distribution issues within the basin. In my opinion
it will promote the wise use of our limited water resources and
ensure that vested water rights are protected. Enclosed is a copy
of the interim distribution plan which I will be forwarding to the
river commissioners with the direction to implement it beginning
November 1.
I appreciate your input in this process and look
forward to working with you in implementing this plan.
Sincerely,

Robert L. Morgan, P.E.
State Engineer
RLM/wk
Enclosure
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November 1, 1992
INTERIM WATER DISTRIBUTION PLAN FOR THE
UTAH LAKE DRAINAGE BASIN
1.0 Introduction
1
2
3
4
5

Utah is experiencing significant growth in those counties
located along the Wasatch Front. Associated with this growth we
are seeing more demands being placed on out limited water
resources, such .as the conversion from irrigation to municipal
water use.
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With the projects currently under construction and those
planned for the future, it would appear that Utah Lake and its
major tributaries will be facing a number of changes in the manner
in which these systems have historically been operated. This is
not to imply that such changes will have a negative impact, rather
with proper planning these changing water use practices can be
handled and existing water rights protected. In addition, there
are a number of major transbasin diversions into the Utah Lake
drainage which need to be better regulated. Diversions between the
basins or subbasins presently total over 3 00,000 acre-feet
annually.
There have been a number of requests made of the State
Engineer in recent years to make decisions on matters which
significantly affect water distribution in the Utah Lake drainage
basin. After reviewing this matter, it appears that some direction
is needed to better clarify the relationship between water rights
in the basin; particularly between storage rights in Utah Lake and
storage rights on the upstream tributaries. The State Engineer
believes that in order for the river commissioners to properly
administer the numerous diversions, the extent of the rights and
their relationship, one with another, needs to be fully understood
by everyone involved. In simple terms, we need to begin to manage
the water rights on the Provo River, Spanish Fork River, Utah Lake,
Jordan River, and other sources in the basin as one system. The
objective is not to remove local control or involvement in the
management of the waters. Rather, the objective is to ensure the
equitable distribution of water, according to the respective water
rights, and to address problems from a more regional point of view.
The State Engineer prepares this interim distribution plan
under authority of Sections 73-2-1, 73-5-1, -3, and - 4 , Utah Code
Annotated 1953, to distribute the waters in the Utah Lake drainage
basin. Some of the issues which are presented in this document are
beyond
the
State
Engineers1
administrative
authority
in
distribution matters, and it is not his intent to resolve such
issues in implementing this plan. Such items will be addressed and
ultimately resolved in the court adjudication process as set forth
1
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under Chapter 4, Title 73, Utah Code Annotated.
This interim
distribution plan is NOT part of the adjudication process, nor will
it prejudice anyone's claims during such action.
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This document is intended to establish a general framework
within which the respective rights can be administered.
The
distribution guidelines follow the priority doctrine of "first in
time, first in right"; and where rights are equal in priority, each
of those rights receives a proportionate share of the total water
available to divert under that priority.
The State Engineer
realizes that flexibility will be required as the plan is
implemented, and many problems that arise will need to be handled
on a case-by-case basis.
It is also noted that there are many
agreements between water users, and such agreements will be taken
into account, when appropriate. Transbasin diversions (imported
water) into the Utah Lake drainage will be administered in
accordance with their individual water rights.
The issues presented in this document have been divided into
five subject areas:
•
Water rights in Utah Lake
•
Relationship between storage rights in Utah Lake and
upstream reservoirs
•
Direct flow water rights
•
Other distribution issues
•
Issues to be resolved through the general adjudication

25

procedure

26

For each subject there is a background section and a distribution

27
28
29

guidelines section. The background section is intended to give the
reader some general information about the issue and some
justification for the distribution guidelines.

30

2.0 DEFINITIONS OF TERMS USED IN PROPOSED DISTRIBUTION PLAN

31
32

Active Storage fUtah Lake):
The storage capacity of Utah Lake
between compromise elevation and 8.7 feet below compromise (the

33

maximum active storage is 710,000 acre-feet).

34
35
36

Adjudication: The judicial process by which all water right claims
in a given hydrologic area are evaluated, defined and then
established by court decree pursuant to Chapter 4, Title 73, Utah

37

Code

38

Booth Decree:

39
40
41
42

Salt Lake Canal Co., East Jordan Irrigation Co., North Jordan
Irrigation Co. and South Jordan Canal Co. (Plaintiffs) versus J. A.
Gardner and A. J. Evans (Defendants).
The Booth Decree covered
water rights in Utah Lake and the Jordan River.

Annotated.
A

1909 c o u r t c a s e :

Salt Lake City Corp., Utah

2
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Compromise Elevation: The maximum legal storage elevation in Utah
Lake. Compromise elevation was first established in 1885, and was
recently modified in 1985 to be 4489.045 feet above mean sea level.
When the lake is at this elevation, the total storage capacity is
approximately 870,000 acre-feet, of which 710,000 acre-feet is
active storage capacity and 160,000 acre-feet is inactive storage
capacity. Whenever the level of Utah Lake is above the compromise
level, the control gates are required to be fully opened.
The
exception to this rule occurs when fully opening the control gates
causes the Jordan River to exceed a maximum flow rate that is
specified in the 1985 Compromise Agreement (Civil No. 64770)
Delivery Schedule: A schedule listing the allowable diversion rate
in cubic feet per second per acre, for specific time periods during
the irrigation season.

15
16

Direct Flow Right: A water right that diverts water from a surface
source according to its respective priority date.

17
18

Distribution Plan: Guidelines for the distribution of water within
a drainage basin or hydrologic system.

19
20

Diversion Requirement: The amount of water needed to satisfy the
beneficial uses set forth under a water right.

21
22
23
24

Inactive Storage (Utah Lake) : The portion of Utah Lake that is not
accessible to the pumps, and therefore, cannot be diverted. The
inactive storage is currently estimated to be 160,000 acre-feet
(8.7 feet below compromise)

25
26
27
28
29

Irrigation Duty:
The annual quantity of water in acre-feet per
acre considered to be reasonably necessary to meet the beneficial
use requirements of irrigated land. The irrigation duty takes into
consideration the consumptive use requirements of crops, irrigation
efficiency a n d c o n v e y a n c e l o s s e s .

30
31
32
33
34

Morse Decree:
A 1901 decree resulting from a series of court
cases: Case No. 2861 - Salt Lake City Corp. (Plaintiffs) versus
Salt Lake City Water and Electrical Power Co. (Defendant) ; Case No.
3449
- J.
Geoghegan
(Plaintiff)
versus
Salt
Lake
City
Corp.(Defendant); and Case No. 3459- J. Geoghegan (Plaintiff)

35
36

versus Utah and Salt Lake Canal Co. (Defendant) .
This decree
defined the water rights on the Jordan River with respect to each

37

other.

38
39
40

Priority Storage: Legal storage under a water right. Such water
stored is not subject to call by other right(s) and can be diverted
and used in accordance with the right.

3
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Primary Storage (Utah Lake1* ; The first 125,000 acre-feet of active
storage in Utah Lake which is set aside to satisfy the diversion
requirement of the primary rights in Utah Lake in years of
successive drought. See figure 1.
Primary Storage Rights (Utah Lake): The water rights defined in
the Morse decree to have storage rights in Utah Lake.

7
8
9

Proposed Determination Book:
The State Engineer's report and
recommendation to the district court in general adjudication
proceedings of all the water rights within the adjudication

10
11
12
13
14
15
16
17

drainage areci.
s

Provo River Decree: A 1921 decree resulting out of the court case:
Provo Reservoir Company vs. Provo City (Case No. 2 888). The Provo
River decree defined certain water rights in the Provo River
drainage.
Secondary Storage Rights (Utah Lake): The storage rights in Utah
Lake established by applications to appropriate water and as
confirmed by the Booth Decree.

18
19

Storage Right: The legal right to store water in accordance with
a water right's respective priority date.

20
21
22

Subbasin:
Individual drainage system within a larger drainage
basin. For example, the Provo River system can be considered to be
a subbasin within the larger Utah Lake drainage basin.

23
24
25
26
27
28
29

System Storage:
The total active storage water in Utah Lake,
excluding the primary storage, plus water stored in upstream
reservoirs under junior priority date water rights. The maximum
value of system storage is 585,000 acre-feet and varies during the
year as shown in Table 3. System storage, whether in Utah Lake or
upstream reservoirs, is subject to call to satisfy the diversion
requirements of primary and secondary Utah Lake storage rights.

30
31

Real-time gages:
access to data.

32
33

Transbasin diversions:
Imports or exports of water
drainage basin or distribution system to another.

A measuring

device

that

allows

4
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8

Welbv-Jacob Memorandum Decisions:
Seven memorandum decisions
issued in 1989 by the State Engineer regarding change applications
which provided for the transfer of high quality Provo River water
from the Welby and Jacob districts of the Provo River Project for
use by the Salt Lake County Water Conservancy District (SLCWCD).
The water supply for the Welby and Jacob districts was replaced
under both primary and secondary storage rights acquired in Utah
Lake.

Upstream
Storage
Reservoir

Primary Storage
125,000 acre-feet
Inactive Storage
160,000
acre-feet

Figure 1 - Schematic drawing of various
storage t e r m s used in the Distribution Plan
5
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3.0 Water Rights in Utah Lake

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
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3.1 Background
There is n o t a clear understanding of h o w t h e u s e s of Utah
Lake water relate to the quantity of storage in Utah L a k e . T h e
approach s e t forth in this document looks at t h e w a t e r rights
served from Utah Lake in terms of beneficial use, which is referred
to as t h e "annual diversion requirement." Water in U t a h Lake is
stored in order for t h e users to meet their diversion r e q u i r e m e n t .
Thus, t h e storage capacity of Utah Lake does n o t define t h e water
rights. Rather, it is t h e quantity of water necessary t o satisfy
the beneficial uses that is t h e limit and measure of t h e water
rights.
T h e relationship of one water right to another is also n o t
generally understood. The water rights in Utah Lake w e r e s e t forth
in both t h e M o r s e (1901) and Booth (1909) decrees.
T h e Morse
decree identified two groups of water rights:
1) Direct flow
rights on t h e Jordan River; and 2) Water rights in U t a h L a k e . T h e
Booth decree (19 09) allowed for additional appropriations of water

19
20

from Utah Lake and set a maximum limit on the diversions under the
storage rights that were set forth in the Morse decree.
This

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

maximum limit w a s 185,000 acre-feet annually and in p a r t is based
upon a 3.0 acre-feet p e r acre duty. In this proposed distribution
plan, w e refer t o t h e rights that w e r e defined in t h e M o r s e decree
as primary storage rights, and all subsequent rights established
under applications t o appropriate water as secondary storage
rights.
In 1 9 8 9 , t h e State Engineer approved a number of change
applications, in conjunction with t h e so-called
Welby-Jacob
exchange, t o transfer t h e u s e of water under t h e primary and
secondary storage rights in Utah Lake. In evaluating these change
applications, t h e sole supply irrigated acreage for each water
right w a s determined. For t h e purposes of this d o c u m e n t , t h e same
sole supply acreages as s e t forth in t h e r e s p e c t i v e m e m o r a n d u m
decisions, a r e u s e d t o calculate t h e allowable a n n u a l d i v e r s i o n
r e q u i r e m e n t . T h e acreage a m o u n t s used in this p l a n , a n d in t h e
Welby-Jacob Exchange Project, a r e subject to adjudication by t h e
court. This distribution plan does not purport t o adjudicate these

38

acreage

amounts.

39

I n t h e "Proposed Determination of Water Rights in Utah Lake

40

and Jordan River Drainage Area, Salt Lake County, West Division 11

41
42
43

(Proposed D e t e r m i n a t i o n ) , t h e State Engineer h a s recommended an
irrigation duty of 5.0 acre-feet p e r acre. This duty also appears
reasonable for those lands located east of t h e Jordan River. T h e

44
45
46
47
48

proposed determination book covering the west side of the Jordan
River indicates that potential conveyance losses for canals over
one mile in length are not included in the irrigation duty.
Such
losses are to be determined in a 6supplemental report to the court
in conjunction with the general adjudication proceedings.
Since
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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the potential conveyance losses have not been finalized, a
diversion requirement of 5.0 acre-feet per acre is used to
determine the total annual diversion requirement for the irrigation
rights.

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

Before getting into the distribution guidelines, a review of
some basic information on Utah Lake may be helpful.
The total
storage capacity of Utah Lake at compromise elevation (4489.045
feet) is approximately 870,000 acre-feet. Of this, approximately
160,000 acre-feet is inactive storage (verbal communication, Brad
Gardner, Utah Lake-Jordan River Commissioner).
The inactive
storage elevation is 8.70 feet below compromise elevation.
The
active storage capacity of Utah Lake is 710,000 acre-feet.
The
average annual inflow (1951-90) to Utah Lake from all sources is
about 726,000 acre-feet. Of this, 346,000 acre-feet is discharged
to the Jordan River and about 380,000 acre-feet is lost to
evaporation.
3.2 Distribution Guidelines
In distributing the waters of Utah Lake among the primary and
secondary storage rights in the Lake, the following guidelines will
be followed:

21
22

3.2.1
The annual diversion requirement for the primary and
secondary storage rights in Utah Lake are as set forth in Table 1.

23
24
25

3.2.2 The water users of Utah Lake are responsible to maintain the
pumps and channels in Utah Lake to allow water to be withdrawn from
the lake down to 8.70 feet below compromise elevation.

26
27
28
29
30
31

3.2.3
In order to protect the primary storage rights during
consecutive years of drought, the first 125,000 acre-feet of active
storage capacity in Utah Lake shall be dedicated solely for the use
of the primary storage rights when all other active storage has
been used.
This 125,000 acre-feet of storage
is hereafter
referred to as "primary storage".

32
33
34
35
36
37
38

3.2.4 The remaining 585,000 acre-feet of active storage in Utah
Lake up to compromise level, which may be stored in Utah Lake or in
upstream reservoirs (subject to call by Utah Lake water rights, as
set forth under Section 4.2 of this document), shall be referred to
as "system storage". System storage is to be used to supply the
annual diversion requirements of both primary and secondary storage
rights.

7
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Table 1 - Annual diversion requirement for primary and secondary
storage rights in Utah Lake.
The quantities of water for the
irrigation rights are based on the irrigated acreages (sole supply
acreage) set forth in the Welby-Jacob memorandum decisions and an
irrigation duty of 5.0 acre-feet per acre. For the municipal and
industrial rights the allowable annual diversion as set forth under
the water right(s) was used.
WR

Irrigated

Primary Storage Rights (1870)

59-3499

Acre-feet

Acreage

NUMBER
Utah and Salt Lake Canal Company
SLCWCD

59-5269

1

- Salt Lake County

7,063.65

35,318

2,071.01

10,355

4,850.05

24,250

1,076.92

5,385

8,092.96

40,465

1,587.04

7,935

Water Conservancy District
59-3500

South Jordan Canal Company

59-5270
57-7637

SLCWCD

1

East Jordan Irrigation Company

59-5268

SLCWCD

1

59-3496 ! North Jordan Irrigation Company
57-5272
SLCWCD
5722
SLCWCD1
57-7624

Salt Lake City

57-7624
I 59-3517

CUWCD
Kennecott Utah Copper Corporation

59-5271
57 23

1 "

5,350
10,499

Municipal

11,000

Municipal

25,000

Ind

13,750

-

Total for Primary Rights

59-13

1,069.99
2,099.72

189,307

Secondary Storage Rights

Acreage

Utah Lake Distributing Co. (1908)

7,945.37

39,727

687.81

3,439

SLCWCD

1

Draper Irr. Co. & Sandy Canal Co.

Acre-feet

2,100

10,500

400

2,000

Ind

57,073

(1908)
59-5273
59-14,
15 & 20

1

30

2

SLCWCD
Central Utah Water Conservancy
Dist. (Kenn. Storage Rights 1912)

2

Total for Secondary Rights

112,739

Overall Total

302,046

I

Rights/shares held by respective irrigation companies in behalf of Salt Lake County Water Conservancy
District by agreement dated September 19, 1988.
Does not include any storage which may be claimed/allowed under 59-23
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3.2.5 All water stored upstream which is subject to call under the
priority of the Utah Lake rights (system storage) shall be
delivered to Utah Lake, according to priority, when either the
active storage in Utah Lake is at or below 125,000 acre-feet or the
diversion requirements of earlier priority water rights in Utah
Lake are not satisfied.
3.2.6 When all the system storage in Utah Lake and upstream
reservoirs has been used, the secondary rights shall cease
diversions. At such time, the active storage in Utah Lake shall be
at or below 125,000 acre-feet.
3.2.7 After all of the system storage in Utah Lake and in upstream
reservoirs has been used, and secondary rights have ceased
diversions, the primary storage shall be allocated to the primary
rights in the following percentages and will be available on demand
within the constraints of the respective water rights:

16
17

Table 2 - The percentage of primary storage in Utah Lake allocated to each
primary water right.
OWNER

WATER RIGHT NUMBER(S)
59-3499

Utah and Salt Lake -Canal Company

18.7%

59-35CK)

South Jordan Canal Company

12.8%

57-7637

East Jordan Irrigation Company

21.4%

59-3496

North Jordan Irrigation Company

2.8%

57-7624

Salt Lake City

5.8%

59-5268/5273, 5722

Salt Lake County Water Conservancy District

18.0%

57-7624

Central Utah Water Conservancy District

13.2%

1 59-3517

Kennecott Utah Copper Corporation

7.3% 1

27
28

4.0 Relationship of Storage Rights in
Utah Lake and Upstream Reservoirs

29
30
31
32
33
34
35
36
37
38
39

4.1 Background
The relationship between upstream storage water rights and
storage rights in Utah Lake must be clarified so all of the storage
reservoirs within the Utah Lake drainage basin can be regulated in
accordance with their respective priority dates. The upstream
storage reservoirs have a unique relationship with Utah Lake
storage rights. This section addresses only the storage rights.
Direct flow rights are addressed independently in Section 5.
The upstream storage rights generally have later priority
dates than the Utah Lake storage rights, with only a few
exceptions. However, in analyzing the storage rights within the

9
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basin, it appears that in most years, the existing storage
reservoirs can divert and use water without impairing the prior
rights in Utah Lake. Although during drought years, this has not
always been the case.

5
6
7
8
9
10
11
12
13
14
15
16
17
18

The State Engineer has studied the historical practices and
water supply conditions in the basin.
From these studies, it
appears that adeguate safeguards can be developed to allow upstream
reservoirs to divert and store water during most periods of time
without impairing prior water rights. However, these safeguards
generally require that predictions of the total water supply be
made early in the year. Predicting whether the rights in Utah Lake
will receive their full annual diversion requirement is difficult
early in the year. As the year progresses, and the water supply
conditions become more apparent, these predictions can be made with
a higher degree of confidence. In order to allow later priority
upstream rights to store water, criteria are needed to determine
when the rights in Utah Lake will likely be satisfied. Until the
prior storage rights in Utah Lake are satisfied, water stored

19
20

upstream will be held as system storage, subject to call by water
rights in Utah Lake. Also, provisions to replace or exchange water

21
22
23
24
25
26
27
28
29

to Utah Lake during drought periods to allow storage upstream will
be considered.
Applying the following guidelines will ensure with a high
degree of certainty that the rights in Utah Lake will be satisfied.
These guidelines dictate when the upstream reservoirs can convert
their system storage to what is referred to as priority storage.
After the water is converted to priority storage, it is no longer
subject to call to Utah Lake and can then be released from the
reservoir and used.

30
31
32

Under this proposal, storage waters will be accounted for
based on a November through October period. The irrigation season
in much of the Utah Lake drainage runs from about April through

33
34,
35

October, except in t h e higher elevations.
During the n o n irrigation season, t h e water demand is much-lower than during the
irrigation season and generally the storage season begins in

36

November.

37
38
39
40
41

4.2 Distribution Guidelines
In order to maximize the beneficial use of the water and still
protect prior rights, the State Engineer will use the following
criteria to govern the distribution of water between storage rights
in Utah Lake and reservoirs on upstream tributaries.

42
43
44

4.2.1 Upstream storage rights junior to Utah Lake water rights may
store water under their respective priority dates relative to each
other and subject to the conditions set forth in this section.

45
46
47

4.2.2
System storage is defined as the top 585,000 acre-feet of
active storage capacity in Utah Lake and is used to satisfy the
diversion requirement of both primary and secondary rights. Any
Digitized by the Howard W. Hunter Law Library,10
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3

portion of this 585,000 acre-feet stored upstream which is subject
to call by Utah Lake, as provided for under paragraph 4.2.5, shall
also be accounted for as system storage.

4
5
6

4.2.3 Priority storage is defined to be the legal storage under a
reservoirs1 water right and is not subject to call by any other
water right.

7
8
9
10

4.2.4 Any water stored by junior appropriators before the total
system storage in or available to Utah Lake exceeds the quantities
set forth in Table 3, is subject to call by the rights served from
Utah Lake.

11
12
13
14
15

4.2.5
System storage held in upstream reservoirs shall not be
diverted for use and must be held in storage and available for
release to Utah Lake, until such storage is converted to priority
storage according to the criteria in Table 3 or replacement water
is provided.

16
17
18
19
20
21

4.2.6
Whenever the total system storage exceeds the values set
forth in Table 3, any excess system storage shall be converted to
priority storage.
Water is converted from system to priority
storage according to the priority dates of the respective rights,
and in accordance with any other restrictions applicable to a
particular water right.

22
23
24
25

4.2.7
Once water has been converted to priority storage or is
designated as priority storage by the river commissioner at the
time it is stored, it can be released from the reservoir and used
as provided for under the respective water right.

26
27
28
29

4.2.8 Any time the storage capacity in Utah
primary storage capacity (the first 125,000
storage capacity), upstream storage rights
dates will not be allowed to divert water to

30
31
32
33
34
35
36

4.2.9
Any time the active storage capacity in Utah Lake drops
below the primary storage level (125,000 acre-feet), the Utah Lake
rights may call on the system storage water which has been held
upstream. The quantity subject to call is limited to the lesser of
either the quantity of system storage held upstream or the amount
needed to satisfy the diversion requirements and bring Utah Lake up
to the primary storage level.

Lake drops below the
acre-feet of active
with later priority
storage.
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Table 3 - Quantity of t o t a l system storage r e q u i r e d before upstream
storage r e s e r v o i r s can convert system storage t o p r i o r i t y s t o r a g e .
Date

System storage in Utah Lake and/or
Upstream Reservoirs (units: ac-ft) ||

4

1

November 1

585,000

5

1

December 15

585,000

6

1

January 15

585,000

7

1

February 15

585,000

8

J

March 15

585,000 .

9

J

April 15

575,000

May 15

475,000

June 15

400,000

July 15

350,000

10
11

1

12
13

1

August 15

250,000

14

||

September 15

200,000

15
16

1

October 31

125,000

NOTE:

1

1

Values can be interpolated from the table to determine system storage on any particular day.

17
18
19
20
21

4.2.10
System storage in upstream reservoirs can be replaced in
Utah Lake with waters from other sources or other rights.
Once
such replacement is made, a like quantity of system storage can be
converted to priority storage and used.
Such replacement or
exchange of water shall have prior approval of the State Engineer.

22

5.0 Direct Flow Rights

23
24
25
26
27
28
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30
31
32

5.1 Background
One of the objectives of this proposed distribution plan is to
administer the waters within the basin as one system. In so doing,
we need to take into account what the effects of diversion and
water use from a source may have on other rights in the basin. The
distribution of water between all rights, except those rights
specifically denoted in Sections 3.0 and 4.0 as among themselves,
shall be done based upon priority. This approach distributes the
water in accordance with the priority doctrine on a basin wide
basis.

33
34
35
36

5.2 Distribution Guidelines
In distributing water among the water rights in the basin,
except those rights addressed in Sections 3.0 and 4.0 as among
themselves, the following guidelines will be used:

12
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5.2.1 The direct flow water rights on all tributaries will be
administered according to the respective priority dates.
The
affect that diversions from one source may have on diversions from
another source will be taken into account.
5.2.2 The primary direct flow rights on the Jordan River as set
forth in the Morse decree shall have a call on the water in Utah
Lake if the accretionary flows to the Jordan River are insufficient
to satisfy their rights.

9

6.0 Other Distribution Issues
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6.1

Background
The State Engineer believes that there are several other
issues that should be considered when examining better ways to
manage and distribute water in the basin. Most of these issues are
directly related to improving the record keeping of imported water
and enhancing the communication between the five river
commissioners who are affected by this plan.
One issue that deserves special discussion is a proposed 5,000
acre-feet regulation pool in Jordanelle Reservoir (Section 6.2.4)
to be used by the Provo River commissioner in distributing water.
Based upon past experiences, calculating the natural flow of the
Provo River from reservoir stage readings at Deer Creek Reservoir
has presented numerous problems for the commissioners.
It is
important that the river commissioner not waste his time dealing
with such problems. Because the direct flow rights on the Provo
River are senior to nearly all the storage rights it is necessary
for the commissioner to compute natural flow in the river. The
precision of reservoir content measurements on Deer Creek, and
presumably on Jordanelle, are inadequate for daily calculation of

29
30

n a t u r a l f l o w b a s e d o n c h a n g e s in r e s e r v o i r c o n t e n t . J u s t .10 f o o t
error in m e a s u r e m e n t w h e n D e e r C r e e k R e s e r v o i r i s n e a r l y f u l l

31
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41
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represents about 3 00 acre-feet. Thus, when the wind is blowing it
can substantially affect the natural flow calculation. The result
is a wide fluctuation in the natural flow available to the class A
rights on the Lower Provo River. With Jordanelle Reservoir now
being built, the natural flow computation for both Heber Valley
rights and the Lower Provo River will be even more complicated. If
the commissioner had a regulation pool he could smooth out the
natural flow bypasses as they should be.
The administration of exchange applications is another
important distribution issue.
The basic purpose o:f exchange
applications is to facilitate distribution.
Under such an
application a water user is required to measure the quantity of
water released to a stream and then a like quantity can be diverted
at another location.
In regulating exchange applications, the
State Engineer attempts to have releases and subsequent diversions
occur as concurrently as possible13to insure that other water rights
Digitized by the effected.
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Clark Law School,
BYU.
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waters from more than one distribution system. In such cases, the
State Engineer needs to establish lines of authority and/or
coordination between the river commissioners.

4
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The State Engineer has reviewed the water rights covering the
transbasin diversion into and out of the basin.
Nearly all of
these water rights are certificated and the rights are generally
well defined.
Thus, the major issue regarding transbasin
diversions is to implement better accounting procedures.
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Although not addressed in•the distribution guidelines, the
future water quality of Utah Lake is another important issue that
must be considered. Currently there are many unknowns over what
the future operation of Utah Lake and upstream storage reservoirs
will be.
This makes it very difficult to predict the future
salinity concentrations in the Lake. Under Utah water law, a water
user is entitled to have his right protected.as to both quantity
and quality,. We believe that the Central Utah Water Conservancy
District and the Bureau of Reclamation could significantly affect
the future salinity levels of Utah Lake by the decisions they will
be making in the near future. It appears they are very aware of
this problem and are looking at alternatives to control the
salinity level of Utah Lake.

22
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25

6.2

26
27
28
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6.2.1 All e»xports of water from a river system shall be regulated
by the duly appointed river commissioner for the system from which
the export is made.
Such diversions shall be regulated in
accordance with the individual water right.

30
31

6.2.2. River commissioners shall report diversions on all systems
on a water rights basis..

Distribution Guidelines
The
State
Engineer
is
proposing
that
the
following
recommendations be implemented to facilitate the distribution of
water:

32

6.2.3

33
34

gages. Such data shall be accessible via a computer using a modem
or other method as approved by the State Engineer.

All transbasin diversions shall be equipped with real-time

35

6.2.4

36
37
38

regulation pool be established in Jordanelle Reservoir to be used
by the commissioner for distribution system regulation.
Such a
regulation pool would be subject to space availability.

The

State Engineer

In

regulating

is r e c o m m e n d i n g

exchange

that

a

applications,

5,000

39

6.2.5

40
41
42

administered as closely to a concurrent release and diversion basis
as is feasible. Under no circumstances will deficits or credits be
allowed to be carried over from year to year.
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7.0 Adjudication Issues
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Background
There are a number of issues that are beyond the scope of the
distribution plan and will need to be addressed in the general
adjudication.
However, ultimately any actions taken in the
adjudication will affect the distribution of water.
Therefore,
several adjudication issues are discussed in this document in order
to apprise the water users of potential recommendations which may
be made by the State Engineer to the court in the adjudication.
On the Provo River system there are no priority dates assigned
to the class A rights on the Lower Provo River or class 1 through
17 on the Upper Provo River. The distribution of water has worked
well under this system for over 70 years, and if conditions did not
change we could continue to operate under the class system.
However, we are beginning to see significant changes in the water
use practices within the drainage basin, especially on the Provo
River. To assess the potential impact as a result of a change in
water use, and in order to properly administer the water rights on
a basin-wide basis, it is imperative that the respective priority
dates between the water rights be established. Therefore, as part
of the general adjudication process, the State Engineer is
proposing that priority dates for all water rights in the basin be
determined.
Another issue that needs to be carefully analyzed and
considered is the irrigation diversion requirement (duty) for
irrigated lands in the basin.
In conjunction with the proposed
determination of water rights that the State Engineer must submit
to the court for its consideration, an irrigation duty is
recommended.
In making this recommendation the State Engineer
calculates the consumptive use requirements of the crops and
considers the on-farm efficiency, canal losses and other related
factors. The irrigation duty is expressed in terms of acre-feet
per acre.
Related closely to the issue of duty is the issue of whether
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a delivery schedule should be implemented to specify an

36
37
38
39

diversion rate (Example - 1 cubic foot per second per 60 acres)
during any period of the irrigation season. The total volume of
water that can be diverted under the delivery schedule is the
annual irrigation duty that is established.
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7.1

allowable

. 7.2

Recommendations for the Adjudication
The State Engineer will consider making the following
recommendations in his report to the court in the general
adjudication:

7.2.1 All water rights within the basin shall have a priority date
determined and assigned to it as part of the adjudication process.
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7,2.2
An irrigation diversion requirement (duty) and delivery
schedule shall be determined and submitted to the court for each
subbasin or distribution system.
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Utah Lake Management Plan Amendment
Dear Water User:
Re: modifications to Interim Utah Lake Management Plan
We have received several comments regarding the refinements to the plan which we re proposed at the October 28
public meeting. We have summarized the proposal and the comme nts received as follows:
1. Reporting on Transbasin Imports, Reservoir Releases, and Return Flow Credi ts.
Proposal
Each water user must report to the commissioner the rights under which the water is being imported,
released, or spilled and its destination. If more than one right is involved the water user must report
the quantity or proportion to each. Reports must be made prior to or concurrent with imports, releases
or 'spills. Any changes in quantities, water rights, or destination must be reported within one day of
such occurrences.
Water users desiring to claim return flow credits in Utah Lake must submit an annual report to the
State Engineer prior to November 1 stating the amount of credit claimed, the water rights involved,
and the basis for the amount of credit claimed.
Comments and Response
The comments received expressed support for the proposal, therefore it will be adopted as part of the
1994 interim management plan for Utah Lake.
2. Modifications to the System Storage Conversion Curve.
Proposal
The State Engineer will consider modifying the curve upon written request from a water user stating
that water rights will not be exercised, the water rights involved, and the amount of water that will not
be called for. Requests will be accepted only prior to April 1. Modifications to the curve will be based
upon the amount of water to be left in Utah Lake. Leaving water in Utah Lake will not give the water
user any other right in exchange for not calling for the water under the existing right.
Comments and Response
The comments received expressed support for the proposal, therefore it will be adopted as part of the
1994 interim management plan for Utah Lake.
3. Evaporation Losses on Import Water Held in Utah Lake.
Proposal
Two possible methods were presented at the meeting. One method would apportion evaporation losses
based on the proportion of the import storage to the total contents of the lake. The other method would
apportion the losses based on the incremental increase in surface area caused by the import water.
Under either method evaporation losses will be calculated based on daily inflow, lake level, and
climatological data. The modified Blaney Criddle method will be used with a coefficient of 1.35.
. Evaporation losses will be accounted for monthly.
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estimated for the period prior to November and deducted from the claimed amount. After November
1, return flow credits will be charged with evaporation losses in the same manner as import storage.
Comments and Response
The comments received support the method of apportioning the losses based on the incremental
increase in surface area caused by the import water. The comments reasoned that the import water
should not be charged with any more loss than the increase in evaporation it caused to the lake. This
appears to be a reasonable argument. Therefore the incremental surface area method will be adopted
as part of the 1994 interim management plan for Utah Lake.
4. Transportation Losses on the Provo River
Proposal
The 1921 Provo River Decree states that a four percent transmission loss will be charged on the river
until there is a better understanding of actual transmission losses. The decree indicates this
transmission loss is to be charged against storage water, Weber River water, and Ontario Drain Tunnel
water. The historical practice has been to charge transmission losses against import and storage water
originating above Heber Valley.
Comments and Response
The comments received request that transmission losses on Jordanelle Reservoir releases not be
implemented until the State Engineer evaluates available and forthcoming data related to the loss/gain
regime of the river. It is somewhat unclear what data is being referred to, however, at this time the
State Engineer does not have the manpower available to do an independent study of the losses on the
river.
We believe there is some foundation for the historical practice which has developed concerning
transmission losses and we are hesitant to change that practice until the hydrology of the river in this
area is better understood. Therefore, the four percent loss will be charged (including new releases)
until such time as an acceptable study is performed that conclusively demonstrates that this figure
should be modified.
5. Evaporation on System Storage
Comment
Another issue raised in the comments which was not discussed at the public meeting relates to
evaporation losses on system storage which later is called for by Utah Lake. Currently, the
management plan does not charge evaporation losses against system storage. The comments propose
that evaporation be charged against system storage at the same rate as the other storage in the
particular reservoir. When system storage is called for bv Utah Lake, only the net system storage
would be subject to release.
Response
The interim management plan does not contemplate charging evaporation losses against system
storage, nor does it contemplate requiring releases to make up transmission losses incurred in moving
system storage from the reservoirs to the lake. System storage will be called for very infrequently. If
the need arises, both factors will need to be taken into account in the transfer of system storage to
Utah Lake.
This is an issue which needs further investigation and consideration, therefore, this suggestion will not
be implemented at this time.

One other minor modification to the plan was discussed at the meeting. It was proposed that Section 4.2.8 at
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"Any time during the irrigation season when the storage [c a p a c i t y] in Utah Lake drops below..."
No comments were received concerning this modification, therefore it will be ado pted as part of the 1994
interim management plan for Utah Lake.
The modifications described in this response will be implemented as part of the Interim Utah Lake
Management Plan as of November 1,1993. If you have further questions cone erning these items please
contact Lee Sim, Assistant State Engineer for Distribution.
Sincerely,

Robert L. Morgan, P.E.

RLM:LHS:bd
Utah Division of Water Rights

| 1594 West North Temple Suite 220, P.O. Box 146300, Salt Lake City, Utah 84114-6300
Natural Resources I Contact I Disclaimer I Privacy Policy I Accessibility Policy
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801-538-7240

State of Utah
DEPARTMENT OF NATURAL RESOURCES
Division of Water Rights
MICHAEL R. STYLER
Executive Director

GARY R. HERBERT
Governor
GREG BELL
Lieutenant Governor

KENT L JONES
State Engineer/Division Director

CERTIFICATION
I HEREBY CERTIFY that the attached documents are printed from the Water Rights website at
www.waterrights.utah.gov of the Division of Water Rights:
1. Water Distribution Plan for the Utah Lake Drainage Basin, 18 pages
2. December 16, 1993 Modification to Interim Utah Lake Management
Plan, 3 pages
SAID DOCUMENTS are printed from the water rights website Distribution Plan Page located at
http ://waterrights .Utah, go v/wrinfo/policy/distrib. asp.
I HEREBY CERTIFY that the attached document is a true and correct copy from Water Right
File Number 51-7177 of the Division of Water Rights:
3. Letter dated February 10, 1998 re Water Right Exchange Application from Provo
River Water Users Association, 4 pages
4. Letter dated February 10, 1998 re Protest of Exchange Application from Clyde,
Snow & Swenson, PC, 4 pages
5. Letter dated February 9, 1998 re Exchange application from Utah States
Department of the Interior, 2 pages
6. Application for Exchange of Water 51 -7177 (e3760), 11 pages
SAID DOCUMENT(s) are on file in the Division of Water Rights, located at 1594 West North
Temple Street, Suite 220, Salt Lake City, UT 84116.
Dated this 31st day of March 2010.

Boyd Clayton, P.E.
Deputy State Engineer
Attachments
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ADDENDUME
Declaration of Jim Riley, P.E. and maps
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SHAWN E. DRANEY (4026)
KEITH A. CALL (6708)
SCOTT H. MARTIN (7750)
D. JASON HAWKINS (9182)
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000
Attorneys for Petitioners
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
SALT LAKE DEPARTMENT, STATE OF UTAH
IN THE MATTER OF THE GENERAL
DETERMINATION OF THE RIGHTS TO THE
USE OF ALL THE WATER, BOTH SURFACE
AND UNDERGROUND, WITHIN THE
DRAINAGE AREA OF UTAH LAKE AND
JORDAN RIVER IN UTAH, SALT LAKE,
DAVIS, SUMMIT, WASATCH, SANPETE AND
JUAB COUNTIES;

DECLARATION OF JIM RILEY, P.E.

Case No. 360057298 (51-1)
STRAWBERRY WATER USERS
ASSOCIATION, a Utah nonprofit corporation; and
STRAWBERRY HIGH LINE CANAL
COMPANY, a Utah nonprofit corporation,

Spanish Fork Canyon No. 1

Petitioners,
vs.

Judge Kate Toomey

UNITED STATES OF AMERICA;
DEPARTMENT OF THE INTERIOR; BUREAU
OF RECLAMATION;
Respondents.
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Jim Riley, P.E., states as follows:
1.

I am the manager and owner of Jim Riley Engineering, which is a business that I

started five years ago which specializes in water rights. Prior to the time that I started this
business, I worked for the State of Utah, Division of Water Rights for 25 and Vi years, 15 of
which were as Regional Engineer over the Utah Lake - Jordan River Regional Office, which
oversees all of the activities of the State Engineer for Salt Lake, Utah, Wasatch, and the eastern
half of Juab Counties. Please see my resume that is attached as Exhibit A.
2.

I have reviewed and studied the State of Utah Division of Water Rights records

and database regarding the water rights of South Farm LLC and Magna Water District, and those
rights associated with the Strawberry Valley Project (SVP).
Water Rights of South Farm L.L.C.
3.

Water Right Number 59-1197 is for an Underground Water Well located in Salt

Lake County for 0.59 cfs of water for the supplemental irrigation of 142.4 acres of land. It
appears that a sole supply of approximately 50 acres has been assigned to this water right.
4.

Water Right Number 59-5392 is for an Underground Water Well located in Salt

Lake County for 1.158 cfs of water for the irrigation of 25.35 acres of land.
5.

Change Application Number a27594 has been approved and moved both of the

rights for South Farm L.L.C. to three wells in Salt Lake County and to be used for the irrigation
of 75 acres of land.
6.

South Farm L.L.C. Summary - the source of the water for the South Farm L.L.C.

is wells in Salt Lake County. I have included a map, attached as Exhibit B, showing the location
2
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of the water rights of South Farm L.L.C., which also shows the location of Utah Lake and the
Jordan River.
7.

The South Farm wells in Salt Lake County would not be affected by return flow

from the SVP or the use of the return flow water.
Water Rights of Magna Water District
8.

Water Right Number 59-1226 is a water right for 0.038 cfs from a well in Salt

Lake County for the irrigation of 3.41 acres of land, water for 3 head of livestock and for the
domestic needs of one family.
9.

Water Right Number 59-1228 is a right for 0.29 cfs of water from 9 wells in Salt

Lake County for municipal use of water in Magna.
10.

Water Right Number 59-1285 is a right for 1.0 cfs of water from 9 wells in Salt

Lake County for municipal purposes in Magna.
11.

Water Right Number 59-1286 is a right for 0.86 cfs of water from 9 wells in Salt

Lake County for municipal purposes in Magna.
12.

Water Right Number 59-1288 is a right for 0.822 cfs of water from 9 wells in Salt

Lake County for municipal purposes in Magna.
13.

Water Right Number 59-1289 is a right for 1.0 cfs of waterfrom4 wells in Salt

Lake County for municipal purposes in Magna.
14.

Water Right Number 59-1295 is a right for 1.0 cfs of water from 9 wells in Salt

Lake County for municipal purposes in Magna and for the irrigation of 5.0 acres of land.
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15.

Water Right Number 59-1679 is a right for 1.87 cfs of water or 130 acre-feet of

water from 111 shallow wells in Salt Lake County for municipal purposes in Magna and for
industrial purposes at Kennecott. This water right was originally certificated for irrigation use
from one well, 450 feet deep. A change application has been approved changing the nature of
usefromirrigation to municipal and changing the points of diversion to 111 shallow wells,
which will be used in a secondary irrigation system.
16.

Water Right Number 59-1709 is a right for 2.5 cfs of water from 4 wells for

municipal purposes in Magna.
17.

Water Right Number 59-1833 is a water right for 0.045 cfs of water from a well

in Salt Lake County for the watering of 25 head of livestock.
18.

Water Right Number 59-2504 is a right for 0.071 cfs of water from a well in Salt

Lake County for municipal purposes in Magna.
19.

Water Right Number 59-2506 is a right for 0.178 cfs of water from a well in Salt

Lake County for municipal purposes in Magna.
20.

Water Right Number 59-2507 is a right for 0.178 cfs of water from a well in Salt

Lake County for municipal purposes in Magna.
21.

Water Right Number 59-2509 is a right for 0.261 cfs of water from a well in Salt

Lake County for municipal purposes in Magna.
22.

Water Right Number 59-2510 is a right for 0.261 cfs of water from a well in Salt

Lake County for municipal purposes in Magna.

4
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23.

Water Right Number 59-2512 is a right for 0.261 cfs of waterfroma well in Salt

Lake County for municipal purposes in Magna.
24.

Magna Water District Summary - the source of the water right of Magna Water

District is wells in Salt Lake County. I have included a map, attached as Exhibit C, depicting the
location of the wells of Magna Water District along with Utah Lake and the Jordan River.
25.

The main area where water is diverted by Magna for municipal purposes is unique

to the West side of Salt Lake County due to the quality of the water in that area.
26.

It is my opinion that Magna would not be affected by any return flowfromthe

SVP or the use of the return flow water.
Foreign Water
27.

The water rights of the SVP consist of the following: Water Right Numbers 43-

3001, 43-3012 and 43-1259 for waterfromthe Duchesne drainage, Water Right Number 512259 for 7 cfs which is the amount of water that drains into the Strawberry Tunnel and most of
which is produced in rock formations that would have been tributary to the Duchesne drainage,
Water Right Numbers 51-10004 and 51-1016 for high flows in the Spanish Fork River, and
seven water rights for nonconsumptive use of water for power generation on the Spanish Fork
River.
28.

The SVP water from the Duchesne drainage is foreign to the Utah Lake drainage.

29.

It is divertedfromthe Strawberry or Duchesne River Drainages and is delivered

to the SVP by means of a reservoir and tunnels that began in the early 1900's. This water is used
for irrigation purposes and potentially returns water into the hydrologic system in Utah Valley.
5
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This diversion and use of water has been accomplished by appropriate filings with the State
Engineer since the early 1900's. This Duchesne River Basin water has always been treated and
looked at by the State Engineer as foreign to the Utah Lake system.
30.

Any return flows due to the transbasin diversion and the use of this SVP water

would not have any requirement or call by any downstream user in the Utah Lake drainage,
because it is not water that is naturally occurring in that drainage.
31.

This same concept is utilized by the owners of the water rights of the Ontario

Drain Tunnel. The Ontario Drain Tunnel, drains water from the Weber River or Park City side
of the drainage into the Provo River drainage above the Jordanelle Reservoir. The water is
foreign to the Provo River drainage and has been since the tunnel was driven and used as a drain.
There are water rights that are established on the Ontario Drain Tunnel and all of those rights are
on the Provo River side of the drainage. Even if the water is not used for numerous years, no
water user on the Provo River system can have a call on this water or on any of the return flow
from it. If the Ontario Drain Tunnel were to collapse, the water rights of the Provo River
drainage will still be whole, the only impact would be to the water right owners of the Ontario
Drain Tunnel. This same concept works here, now the SVP will be utilizing the water that is
returned by their foreign water imports. No other water right holder has any call on any of the
foreign water, no matter the priority, and would have no call on any return flow from the use of
the foreign water.
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Potentially Harmed or Impaired Water Rights
32.

If the water was not diverted into the Utah Lake drainage, that amount of water

would not have been there and would not be available for any other user to enjoy. If, and to what
extent, the level of Utah Lake would be affected by the reuse of SVP return flow is best left to
actual extensive hydrologic modeling studies or actual water use.
33.

However, from a water rights standpoint, if there is any effect on Utah Lake

levels, it would be experienced (if at all) by only those holders of Utah Lake storage rights (East
Jordan Irrigation Company, South Jordan Irrigation Company, North Jordan Irrigation Company,
Utah and SL Canal Company, Kennecott Utah Copper Company, Utah Lake Distributing
Company, Draper Irrigation Company, and indirectly Welby Jacob Water Users Co.), those
operators of the 3 large reclamation projects associated with Utah Lake (SVP, Provo River
Project, and Central Utah Project), and those with direct flow downstream Jordan River surface
rights. As indicated above, South Farm and Magna Water do not fall into any of these
categories.
State Engineer Administrative Review Process
34.

Any issue with respect to impairment to downstream users will be addressed by

the change or exchange application process of the State Engineer. If he finds that the change or
exchange application will potentially impair the rights of others anywhere on the system for any
application that will be filed by the owner of the return flow from the SVP, the State Engineer
will address this in the change or exchange application process. This is definitely one of the
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issues that the State Engineer looks for when he is working on any change or exchange
application and it is not his intent to allow any impairment of other water rights.
I declare under criminal penalty of the State of Utah that the foregoing is true and correct.
DATED this 30_ day of March, 2010.

lm Riley, P.E.
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James E. Riley
1872 East 1750 North
Layton, Utah 84040
801-698-9920

irilev@utahwater.com

Experience: Resolution of water right Conflicts. Wrote decisions for the State Engineer
on complex water right issues. Managed the largest regional office for the Division of
Water Rights. Established a very successful business specializing in water rights.
Jim Riley Engineering, LC
Manager
January 2005-Present
• Own and manage specialty Engineering company focusing on researching water
rights, processing of water rights, appropriation of water rights by the State
Engineer, distribution of water rights, and adjudication of water rights
• Clients include:
o Kennecott Land Company, Central Utah Water Conservancy District,
Jordan Valley Water Conservancy District, Sandy City, Wasatch County,
Midway Irrigation Company, Wolf Creek Irrigation Company, and
Patterson Homes
• Projects include:
o Resolution of water right conflicts including enforcement actions
o Moving water rights to locations where the water is needed including
moving over 49,760 acre-feet of water rights from Wayne County to the
Green River area
o Filing of diligence claims for water rights not currently of record in the
Grand County area and in Utah and Juab Counties
o Research of complex water rights
o Testified in numerous court cases including the High Country Estates
Homeowners v Foothill Water Company & Rodney Dansie and the Tooele
Associates v Tooele City cases
State of Utah - Division of Water Rights
Utah Lake & Jordan River Regional Engineer
Jan. 1990-Jan. 2005
o Oversaw all water right administration, distribution of water rights, adjudication
of water rights, dam safety, and stream alterations in the Utah Lake / Jordan River
drainage
o Hired, trained and managed a team of up to 4 engineers, geologists, and
engineering technicians
o Wrote decisions for the State Engineer including decisions on Western Water,
Rodney Dansie, and numerous decisions in Salt Lake, Utah, Juab, and Wasatch
Counties
o Testified in numerous court cases including the Bushnell et.al. aka BroadhoUow v
Robert L. Morgan case
o Resolved water right conflicts
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State of Utah - Division of Water Rights
Weber River Regional Engineer
Feb. 1987 - Jan. 1990
o Oversaw all water right administration, distribution of water rights, adjudication
of water rights, dam safety, and stream alterations in the Weber and Ogden River
drainages and the Tooele and western half of Juab Counties
o Hired, trained and managed a team of up to 3 engineers engineering technicians
o Wrote decisions for the State Engineer on complex water right decisions
including the Kamas Hills change application
o Testified in. numerous court cases including the Kamas Hills v Robert L. Morgan
case
o Resolved water right conflicts
State of Utah - Division of Water Rights
Computer System Manager
Aug. 1981 - Feb. 1987
o Responsible for the computer system of the Division of Water Rights
o Hired, trained and managed 12 data entry people and one programmer
o On the team that designed the databases for the Division of Water Rights
computer system to facilitate access to water right information
o Wrote programs to retrieve water right information
State of Utah - Division of Water Rights
Special Investigations Section
Dec. 1980 - Aug. 1981
o Researched water right problem areas including water rights, hydrology and well
interference
o Wrote computer simulation programs looking for return flow water
State of Utah - Division of Water Rights
Water Use Study
June 1979 - Dec. 1980
o Worked with municipalities inventorying sources of water and gathering data on
municipal water use
Education:
Bachelor of Science Civil Engineering, Utah State University, May 1979
License:
Professional Engineer, Number 166480-2202
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South Farm, LLC
PREPARED BY:

Jim Riley Engineering LC

Point of Diversion

5,000'

N

15,000'

"wr

DATE Of-' SURVEY

SCALE

WATER RIGHT NUMBER

WATER RICH IT I.OCA'IION

APPLICATION NO:

1 "=10,000'
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Magna Water District
PREPARED BY:

Jim Riley Engineering LC

Point of Diversion

5,000'

N

15,000'

DAT!:-

DATE OF SURVEY

SCAEE

1"= 10,000'
WATER RIGHT NUMBER WATER RIGHT LOCATION
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ADDENDUMF
Affidavit of Kent L. Jones, P.E., Utah State Engineer
and exhibits
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L. WARD WAGSTAFF, No. 5554
MICHAEL M. QUEALY, No. 2667
Assistant Attorneys General
MARK L. SHURTLEFF, No. 4666
UTAH ATTORNEY GENERAL
Attorneys for the State Engineer
1594 West North Temple, Suite 300
Salt Lake City, Utah 84116
Telephone: (801) 538-7227
IN THE THIRD JUDICIAL DISTRICT COURT,
SALT LAKE COUNTY, STATE OF UTAH
IN THE MATTER OF THE GENERAL
DETERMINATION OF RIGHTS TO THE
USE OF WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE
DRAINAGE AREA OF THE UTAH LAKE
AND JORDAN RIVER IN UTAH, SALT
LAKE, DAVIS, SUMMIT, WASATCH,
SANPETE, AND JUAB COUNTIES IN
UTAH

AFFIDAVIT OF KENT L. JONES, P.E.,
UTAH STATE ENGINEER

Civil No. 360057298 (51-1-1)
Judge Kate A. Toomey

Utah County Division
Spanish Fork Canyon Subdivision
Strawberry Valley Project Return Flow
STATE OF UTAH

)
) ss.
COUNTY OF SALT LAKE )
Kent L. Jones, P.E., having been first duly sworn, deposes and says:
I am a Registered Professional Engineer, registered and licensed in the State of Utah.
1.
2.

I have personal knowledge of the facts stated here.
The opinions stated here are based upon facts personally known by me, or information
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.

Machine-generated
OCR, may
contain
provided to me that is the kind
of information
that
anerrors.
engineer working in my capacity would

ordinarily and reasonably rely upon in reaching such opinions, including the records and publications
of the Division of Water Rights.
3.

I have been employed by the State of Utah, Division of Water Rights since 1981.

4.

Currently, I serve as the Utah State Engineer and Director of the Utah Division of Water

Rights. I have served in this capacity for over a year.
5.

Prior to my appointment as Utah State Engineer, I was the Assistant Utah State Engineer for

Applications and Records from 1987 to 2008. My duties in this capacity included reviewing water
right applications statewide, conducting water right hearings, establishing state water policy and
guidelines, and preparing decisions for the Utah State Engineer.
6.

My statutory duties as Utah State Engineer include administering water rights throughout the

State of Utah. I am responsible for the general administrative supervision of the waters of the state
and the measurement, appropriation, apportionment, and distribution of those waters.
7.

Attachment 1 is a map showing the general area of service for the Strawberry Valley Project

(SVP) water rights based on the records on file with the Division of Water Rights. The general area
of service is in Utah Valley south of Utah Lake.
8.

Attachment 2 shows the points of diversion for the water rights owned by South Farm L.L.C.

(South Farm).
9.

Attachment 3 shows the points of diversion for the water rights owned by Magna Water

District (Magna) in Salt Lake County west of the Jordan River.
10.

Attachment 4 shows the points of exchange for Exchange Application E3760, filed by

Strawberry Water
Users Association and Strawberry Highline Canal Company for use of the SVP __ ___
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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return flows. Attachment 4 shows that the points of exchange for Exchange Application 3760 are
not in the vicinity of the points of diversion for the South Farm wells or the Magna wells.
11.

It is my opinion that the points of diversion for the S VP Exchange application are sufficiently

distant from the South Farm wells and the Magna wells that they would not cause direct interference
with the South Farm wells or the Magna wells.
12.

Any different points of diversion for the SVP Exchange application must be approved

through the administrative process and would provide South Farm and Magna the opportunity to
protect their interests.
13.

Attachment 5 is Plate 1 from Technical Publication 31, Water Resources of Salt Lake

County, 1971, on record at the Division of Water Rights. Technical Publication 31 was published
by the United States Government in cooperation with the Utah Division of Water Rights. Plate 1
is a map showing the water-level contours for the principal aquifer in the Salt Lake Valley, including
the areas where the South Farm wells and the Magna wells are located.
14.

Attachment 6 is Figure 17 from Technical Publication 110 B, Numerical Simulation of

Ground-Water Flow in Basin-Fill Material in Salt Lake Valley, Utah, 1995, on record at the Division
of Water Rights. Technical Publication HOB was published by the United States Government in
cooperation with the Utah Division of Water Rights. Figure 17 is a map showing the ground water
level contours in the Salt Lake Valley, including the areas where the South Farm wells and the
Magna wells are located.
15.

Ground water flows in a direction perpendicular to the ground water level contours. The

slope of the ground water potentiometric surface, as shown by the ground water level contours, is
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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known as the ground water gradient.
16.

Attachments 5 and 6 show that the South Farm wells and the Magna wells are north of the

Traverse Mountains, which form a partial barrier between Utah Valley and Salt Lake Valley.
17.

Attachments 5 and 6 show that the ground water levels in the area of the South Farm wells

and the Magna wells are up-gradient from the Jordan River.
18.

No engineering analysis or estimate of the SVP return flow has yet been submitted to the

Division of Water Rights for its consideration.
19.

The South Farm and Magna wells are a significant distance and up-gradient from the Jordan

River. A decrease in the Jordan River flow has not been shown to lower the water levels in the
South Farm or Magna wells, and an increase in Jordan River flow has not been shown to raise the
water levels in the South Farm or Magna wells. Therefore, a change in the flow of the Jordan River
would not impair the South Farm or Magna wells.
DATED this

day of March, 2010

KENT
UTAH STATE ENGINEER
Subscribed and sworn to before me this 3 0 ^ day of
My commission expires:
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Division of Water Rights
Salt Lake Office
1594 W. North Tempie
Suite 220
Salt Lake City, Utah 84114-6300
801-538-7240
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A
Strawberry Water Users Association
Department of Natural Resources
Division of Water Rights

Utah Lake/Jordan River Regional Office
15S4 W. North Temple
- Approximate Service Area
Suite 220
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Magna Water District
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STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
Technical Publication 31

WATER RESOURCES OF SALT LAKE COUNTY, UTAH

by
Allen G. Hely
R. W. Mower
and
C. Albert Harr

With a section on geologic setting
by
Ted Arnow

Prepared by the U. S. Geological Survey
In cooperation with
The Utah Department of Natural Resources
Division of Water Rights
1971
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MAP SHOWING WATERLEVEL CONTOURS FOR THE PRLNCIPAL AQUIFER .AND AREA OF ARTESIAN FLOWIN FEBRUARY 1969, WATER-DISTRIBUTION SYSTEM, AND GENERAUZED HYDBOGEOLOGY OF SALT LAKE COUNTY, UTAH
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STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
Technical Publication No. 110-B

NUMERICAL SIMULATION OF GROUND-WATER
FLOW IN BASIN-FILL MATERIAL IN
SALT LAKE VALLEY, UTAH
By P.M. Lambert
U.S. Geological Survey

Prepared by the
United States Geological Survey
in cooperation with the
Utah Department of Natural Resources,
Division of Water Rights, and
the Utah Department of Environmental Quality,
Division of Water Quality
1995
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EXPLANATION
-4,300— Water-level contour—Shows altitude of
model-computed steady-state water table in
in model layer 1. Contour interval, in feet,
is variable. Datum is sea level
——— Boundary of active cells in model layers 1 and 2
#3

Observation well—Number is the difference
between the model-computed steady-state
water level and measured water level,
in feet

111°45'

40°3r30'

T.3S.

Base from U.S. Geological Survey digital fine graph data,
1:100.000, 1979 and T980
Universal Transverse Mercator projection
Zone 12
R. 1 W.

8 KILOMETERS

Figure 17. Model-computed steady-state water-table surface of model layer 1 and the difference between model-computed
steady-state water levels and measured water levels in the shallow unconfined aquifer, Salt Lake Valley, Utah.
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